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Although more than 75 years have elapsed since the end of the Second World 
War, the magnitude of human rights violations between 1939 and 1945 and 
their long-term effects both on the macro scale (e.g. the division of Europe by 
the Iron Curtain for long 45 years or the enormous social, economic and cultural 
impoverishment of Central and Eastern Europe) and on the micro scale (loss 
by the citizens of the occupied countries of their loved ones, most often in very 
dramatic circumstances’, and often all their belongings, either due to wartime 
destruction or ruthless ownership shifts, an aftermath of the Red Army activities) 
makes the subject of liability of the state in the context of the Second World 
War ever topical and valid. Despite an attempt made in 1945 to create an inter- 
national community based on a ban on inter-state aggression, massive human 
rights violations have taken place and continue to take place, and many countries, 
including the EU Member State Croatia, are confronted with the need to restore 
justice after a period of lawlessness and chaos. 

Historia magistra vitae est, and the process of learning from history should in 
this case cover not only the years 1933-1945, but also the entire post-war period, 
because after a time of injustice and lawlessness”, justice was neither restored nor 
meted out. This refers to the macro level (e.g. in the form of concluding a peace 


! D. Brewing, W cieniu Auschwitz. Niemieckie masakry polskiej ludności cywilnej 1939-1945, 
Poznań 2019, e.g. p. 1134. p. 193, p. 193. 

2? German documents and legal act use the term NS-Unrecht (national socialist lawlessness) 
cf. Świadczenia Niemiec związane z bezprawiem narodowosocjalistycznym dla ofiar w państwach 
środkowo- i wschodnioeuropejskich, jak również dla ofiar reżimu SED. Dokumentacja z dnia 
10 października 2017 r. przygotowana przez Służby Naukowe Bundestagu, in: M. Bainczyk, 'Ra- 
porty Służb Naukowych Bundestagu w sprawie reparacji wojennych dla Polski i odszkodowań 
dla polskich obywateli, IZ Policy Papers, 1918, no. 26, p. 79, https://www.iz.poznan.pl/plik,po 
bierz,2721,ea91761886de622fcde600b1b566318e/IZ%20Policy%20Papers%2026.pdf (accessed 
15.01.2021). 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


8 Magdalena Bainczyk / Agnieszka Kubiak Cyrul 


treaty and regulating reparations’, or the return of stolen works of art‘) and to 
the micro level (e.g. meting out justice to individuals responsible for the crimes 
committed during the Second World War, or the payment of compensation to 
the victims for the losses incurred at that time”). D. Brewing strongly claims that 
“The history of the legal settlement of the massacres on Polish civilians is a his- 
tory of defeat’ In this context, the establishment of the International Military 
Tribunal in Nuremberg was of historic importance for the development of in- 
ternational criminal law, but given the process of administering justice to war 
criminals, it is of individual importance. The Court’s activities have not, by any 
means, become a signpost for the German justice system with regard to crimes 
committed during the Second World War’. In this volume, the Court’s activity 
is assessed by A. Eichmiiller. In the text titled “Die strafrechtliche Verfolgung von 
nationalsozialistischen Verbrechen in der Bundesrepublik Deutschland - Bilanz 
und Weichenstellungen’ (Prosecution of Nationalist Socialist Crimes by the 
Criminal Law of the Federal Republic of Germany — balance and strategy), he 
presents striking results of his long-term studies in different bodies of the justice 
system concerning the number of proceedings and sentences passed as well as the 
types of sanctions adjudicated on. The results of studies are staggering — given 
the millions of victims of the Third Reich, only 6,700 convictions for National 
Socialist crimes were handed down by West German courts. 

While unprecedented human rights violations led to the creation of inter- 
national and national systems for their protection, paradoxically, these systems 
were almost exclusively future-oriented and did not include the victims of World 
War II, whose suffering was at the heart of the UN Charter: — “We the People 


of the United States determined to save succeeding generations from the scourge 


3 K.H. Roth, H. Rübner, Wyparte. Odroczone. Odrzucone. Niemiecki dług reparacyjny wobec 
Polski i Europy, Poznań 2020, p. 209f. This volume also contains very interesting source docu- 
ments: 26. Interview by Federal Chancellor Kohl with the President of the United States G. Bush 
in Camp David (excerpts). Consent as to the rejection of Polish reparation claims; 27. Presentation 
by Government Director Mertes and Legislative Counsellor Hinz to Federal Chancellor Kohl. 
Rejection by Poland of reparations as a compensation for the international legal recognition of the 
border on the Oder and the Neisse by a united Germany; 28. Counsellor rapporteur Ueberschaer 
to Ministerial Director Teltschik. Polish claims for damages; 29. letter from Federal Chancellor 
Kohl to Prime Minister Mazowiecki (excerpt). Recognition of the Oder-Neisse border by the unit- 
ed Germany and waiver of reparations and compensation by Poland. 

í E.g. M. Tureczek, Dzwony pożyczone. Studia historyczne i prawne nad problematyką strat dóbr 
kultur, Poznań 2020. 

5 M. Bainczyk, Asymetria odszkodowań dla obywateli Polski za szkody poniesione w II wojnie 
światowej w stosunku do odszkodowań wypłaconych obywatelom innych państw, Przegląd Za- 
chodni, 2019, no. 1, p. 83ff. 

6 D. Brewing, op. cit., p. 333. 

7 C. Safferling, Aufarbeitung von NS-Unrecht durch die deutsche Nachkriegsjustiz, in: 
A. Koch, H. Veh (eds.), Vor 70 Jahren — Stunde Null für die Justiz, Baden-Baden 2017, p. 35£. 
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of war, which twice in our lifetime has brought untold sorrow to mankind, and 
to reaffirm faith in fundamental human rights, in the dignity and worth of the 
human person”®, the Statute of the Council of Europe — “the Governments (...) 
convinced that the pursuit of peace based upon justice and international cooper- 
ation is vital for the preservation of human society and civilisation”, of the Basic 
Law of the Federal Republic of Germany (hereinafter BL FRG)” — the pream- 
ble which lays out that “Conscious of their responsibility before God and man, 
Inspired by the determination to promote world peace as an equal partner in 
a united Europe, the German people, in the exercise of their constituent power, 
have adopted this Basic Law” and Art. 1 BL, enshrining the principle of respect 
for human dignity'’. The concept of the responsibility of the German people, 
which opens up the text of the German constitution of 1949, is significant in 
the context of this topic. In the relevant literature, however, the historical context 
of this part of the preamble is now being relativised’*. This is somewhat in line 
with the practice of the state authorities over the next few decades. 

One of the reasons for the lack of administration of justice after the Second 
World War, both on a macro and a micro scale, was Germany’s conscious policy 
of personal continuity after the Second World War. The year 1949 turned out to 
be only a symbolic beginning of a new state based on the principles of respect for 
human dignity, democracy and the rule of law, in relation to the political princi- 
ples of the Third Reich"; the above principles are defined as immutable in light 
of Art. 79 section 3 BL. The first decades of Germany were marked by per- 
sonal and material continuations from the Third Reich period”, especially as re- 
gards the functioning of state authorities, both at federal and national level; they 


8 United Nations Charter, Journal of Acts of 1947, no. 23, item 90. 

? Statute of the Council of Europe adopted in London on 5 May 1949, Journal of Acts of 1994, 
no. 118, item 565. 

1 Basic Law for the Federal Republic of Germany (German Grundgesetz für die Bundesrepu- 
blik Deutschland of 23 May 1949 (Bundesgesetzblatt, Federal Journal of Acts, hereinafter referred 
to as BGBI., p. 1), recently amended by the Act of 29 September 2020 (BGBl. I p. 2048). 

1 M. Bainczyk, ‘Wpływ europejskiej Konwencji Praw Człowieka na interpretację praw pod- 
stawowych w RFN, Krakowskie Studia Międzynarodowe, 2018, no. 4, p. 35ffand the relevant liter- 
ature indicated there, https://repozytorium.ka.edu.pl/handle/11315/196853:locale-attribute=en 
(accessed 15.01.2021). 

2 H., Dreier, Grundgesetz-Kommentar, Bd. I: Präambel, Tübingen 2013, para. 42; P. Kunig, 
‘Präambel; para. 19, in: I. v. Münch, P. Kunig (eds.), Grundgesetz. Kommentar, Bd. I, München 
2012. 

8 K.-P. Sommermann, ‘Art. 20 GG? in: H. von Mangoldt, F. Klein, C. Starck (eds.), Grundge- 
setz, München 2018, para. 20ff. 

1 M. Sachs, Art. 79 GG Änderungen des Grundgesetzes, para. 27ff, in: M. Sachs (ed.), Grund- 
gesetz. Kommentar, München 2018. 

BCEN. Frei, Vergangenheitspolitik. Die Anfänge der Bundesrepublik und die NS-Vergangenheit, 
München 1996; N. Frei, Hitlers Eliten nach 1945, Frankfurt am Main 2001. 
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failed to restore a state of justice in both domestic'* and international relations. 
The widely promised denazification'” was very limited in scope. 

According to the authors of the exhibition ‘Rosenburg — Federal Ministry of 
Justice in the Shadow of Nationalist Socialist Past’, to be discussed below, K. Ade- 
nauer’s objective was reached. Only 1.4% of people subject to denazification pro- 
cedure were considered to be “principally guilty” or “guilty”, and as a result of 
the rationale adopted, also former Gestapo or SS members acquired the right 
of re-employment.'* 

The personal and material continuity in the bodies of state authority of the 
Federal Republic of Germany after 1949 were crucially analysed by research 
teams, which in the early 21st century gained access to the archival records of 
the above authorities. The first such analysis concerned the careers begun in the 
Third Reich and continued in the German Ministry of Foreign Affairs'”. No less 
important for the functioning of the state was the examination of the recent past 
of the Federal Ministry of Justice and Consumer Protection, which acts as a kind 
of centre of federal legislation and has a significant impact on the functioning of 
the federal justice system due to the exceptionally broad competence of the Min- 
ister of Justice in administering the federal judiciary and prosecution service”. 

In 2012, the Federal Ministry of Justice and Consumer Protection (hereinaf- 
ter as FMJ) appointed an independent commission of scholars led by historian 
M. Gortemaker and lawyer C. Safferling. The commission was tasked with ana- 
lysing personal and material continuations from the period of the Third Reich 
within this Ministry in the three decades following the war. The report, which 
came out in 2016 and numbered over 500 pages, bears the title Die Akte Rosen- 
burg” (The Rosenburg Files). The title refers to the FMJ headquarters in the years 
1950-1973, i.e. the Rosenburg villa in a district of Bonn. The work and findings 


16 E.g. the film The People vs. Fritz Bauer [original title: Der Staat gegen Fritz Bauer] dir. Lars 
Kraume, Germany 2015. As for victims-citizens of the Federal Republic of Germany the monog- 
raphy by A. Pross, Wiedergutmachung: Der Kleinkrieg gegen die Opfern, Berlin 1988 under the 
telling title “Redress: a small war against victims’, interesting data on the amounts of compensation 
paid out to former officials of the Third Reich and those paid out to their victims. By 2000, the 
former received EUR 306 billion and the victims EUR 52.51 billion, K.H. Roth, H. Rübner, op. 
cit., p. 285f. 

V Critically H.A. Winkler, Długa droga na Zachód, vol. LI: Dzieje Niemiec 1933-1990, Wro- 
claw 2007, p. 123. 

18 Rosenburg — Federalne Ministerstwo Sprawiedliwości Niemiec w cieniu narodowosocjalistycz- 
nej przeszłości. Publikacja towarzysząca wystawie, transl. M. Bainczyk, https://www.iz.poznan.pl/ 
plik,pobierz,3298,91127b643892ae4937b2adafdóaf61f2/BMJV%20Rosenburg%20Katalog%20 
wystawy.pdf (accessed 15.01.2021), p. 21f. 

®E. Conze, N. Frei, P. Hayes, M. Zimmermann, Das Amt und die Vergangenheit: Deutsche 
Diplomaten im Dritten Reich und in der Bundesrepublik, München 2010. 

2° M. Bainczyk, ‘Wybrane aspekty prawne niezawisłości władzy sądowniczej w REN; IZ Policy 
Papers, 2019, no. 30, https://www.iz.poznan.pl/plik,pobierz,3026,1cf079cc57256ac2ecaa534c58 
1c132a/IZ%20Policy%20Papers%203=0.pdf (accessed 15.01.2021). 

?! M. Górtemaker, Ch. Safferling, Die Akte Rosenburg. Das Bundesministerium der Justiz und 
die NS-Zeit, München 2016. 
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of the commission are summarised in a text by one of its leaders, M. Görtermaker, 
entitled ‘Das Bundesministerium der Justiz 1949-1973 und die NS-Zeit: Kon- 
tinuität und demokratischer Neuanfang — Ein historischer Rückblick’ (Federal 
Ministry of Justice 1949-1973 and the Nazi period: continuity and a democrat- 
ic new beginning - a historical retrospective). One of the most striking findings 
of the committee was the extent to which the FMJ management positions con- 
tinued to be staffed by the same people. 

The work of the commission headed by M. Gértemaker and C. Safferling was 
based on the concept of “public history”, while both interim and overall results of 
the work have been repeatedly presented and debates at open meetings targeted 
at various social groups. A major part of the “public history” project was more- 
over the development of an exhibition that concisely and transparently presents 
the findings of an independent commission of scholars. The itinerant exhibition, 
excellent in terms of content and form, has since 2017 toured Germany and since 
been shown 2019 abroad, in an English version. Poland was the second country, 
after the United States of America, where the FMJ in cooperation with the In- 
stitute for Western Affairs in Poznan decided to show the exhibition. This logis- 
tically complicated undertaking could not have been made possible without the 
great commitment of the FMJ staff, especially Ms. I. Hanke. 

One should emphasize at this point the superb graphics of the exhibition, in 
perfect harmony with the content presented. The exhibition panels depict the 
double face of the FMJ in the post-war years; the light front of the exhibition 
panel is contrasted with its dark back side. One side demonstrates the superi- 
or competence of many lawyers, whereas the other side shows their dark past 
and deep entanglement with the Third Reich. The slanting and crooked forms 
of the exhibition panels increase the feeling of ambiguity, while the oversized 
office lamps literally bring to light what has long remained hidden in the shadows 
and was the subject of scientific research of M. Gortemaker and C. Safferling’s 
commission. 

The exhibition toured three Polish cities: Wroclaw, Krakow and Poznan, and 
was accompanied by scholarly and popular events and the publication of a com- 
prehensive catalogue in the Polish language”. The scholarly events included 
the international conference Liability for International Crimes. Conclusions and 
Perspectives/Verantwortung für Völkerverbrechen. Konklusionen und Perspektiven 
on 5-6 November 2019 in Krakow and a seminar titled Post Conflict Justice on 
21-22 January 2020 in Poznan. Importantly, both events gathered scholars and 
students from Poland and the Federal Republic of Germany. The texts reviewed 
and collected in this volume and in one published in Polish grew out of the con- 
text of the exhibition, the curatorial tour of the FMJ Ministerial Counsellor 


22 Rosenburg — Federalne Ministerstwo..., op. cit. 
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A. Grapentin, speeches and debates of the above scholarly events. 

Events popularising the subject of the personal continuation in the West 
German judiciary were reviews of films related to the subject of the exhibition, 
prepared by M. Waginska-Marzec from the Institute for Western Affairs. The 
screenings, held in Wrocław, Krakow and Poznań, included three films: Laby- 
rinth of Lies [original title: Im Labyrinth des Schweigens], dir. Giulio Ricciarelli, 
Germany 2014; The People vs. Fritz Bauer [original title: Der Staat gegen Fritz 
Bauer] dir. Lars Kraume, Germany 2015; The Nuremberg Epilogue dir. Jerzy 
Antczak, Poland, 1969. 

Research on the settlement of the post-war history of the German state au- 
thorities and in particular of the justice system continues to this day. In early 
2018, the General Prosecutor’s Office set up a scientific committee for this pur- 
pose, headed by lawyer C. Safferling and historian F. Kießling. The findings of 
this committee are as appalling as those of other bodies: 50% of the Prosecutor 
Generals Office staff were NSDAP members. 

In February 2020, the then President of the Federal Constitutional Court of 
the Federal Republic of Germany (hereinafter FCC) A. Vosskuhle announced 
during an annual meeting with communications media representatives that both 
the FCC Senates had passed a regulation on the study of personal continuations 
from the socialist nationalist period in the operation of the Court, set up in 
1951.% Compared to other German authorities and offices, the continuation of 
careers from the Third Reich period was relatively limited in the FCC. Out of 
24 judges appointed in 1951, 9 were persecuted during the Third Reich, which 
was rather an exception in Germany’s post-war personnel policy. It was even be- 
lieved that the composition of the FCC was a kind of compensation for those 
not connected with the Third Reich, who in other bodies and offices could not 
continue their careers interrupted between 1933 and 1945. This does not mean, 
however, that the FCC had no people with a controversial past. Among the cases 
examined so far, the following are mentioned: H. Hépker-Aschoff, President of 
the FCC between 1951 and 1954, member of the NSDAP, chief lawyer of the 
Central Trust Office East (German: Haupttreuhandstelle Ost, HTO). This par- 
ticular office was responsible for the collection and administration of the property 
of Polish citizens in the area annexed by the Third Reich.” In addition, there was 
W. Geiger, an FCC justice between 1951 and 1977, a member of the NSDAP 
and SA, prosecutor at the Special Court in Bamberg in the years 1941-1943, 


3 K. Hempel, Eine belastete Behörde, https://www.tagesschau.de/inland/gba-ns- 
vergangenheit-101.html (accessed 15.01.2021). 

4 BVerfG will NS-Erbe aufarbeiten lassen, Redaktion beck-aktuell, 19 February 2020 (dpa), 
https://rsw.beck.de/aktuell/daily/meldung/detail/bverfg-will-ns-erbe-aufarbeiten-lassen (ac- 
cessed 15.01.2021). 

3 B. Rudawski, Grabież mienia w Kraju Warty 1939-1945. Działalność Urzędu Powierniczego 
w Poznaniu, Poznań 2018. 
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responsible for the delivery by that court of five death sentences, including 
two for Polish citizens. In addition, four more FCC judges continued their 
careers began in the Third Reich.” 

At present, a commission of scholars is looking into the socialist nationalist 
past of the post-war judges of the Federal Supreme Court (German Bundesgericht- 
shof, BGH). The continuation of employment of persons previously involved in 
the Third Reich machinery was 71.2% in the BGH in 1964 and over 40% in nine 
Higher Land Courts (German Oberlandsgericht, OLG). It was the BGH which 
delivered a number of controversial rulings in cases concerning Third Reich 
war criminals, e.g. an acquittal of the judges who sentenced to death Admiral 
W. Canaris and the Reverend D. Bonhoeffer.” In the context of this ruling, 
J. Perels pointed to the discrimination of victims of national socialism by the legal 
system of the Federal Republic of Germany and further violations of their rights 
under Art. 1ff BL FRG, which he called an “outrage of constitutional law”.”® 
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Source: H. Rottleuthner, Karrieren und Kontinuitäten deutscher Justizjuristen vor und nach 1945, 
Berlin 2010, p. 69. 


26 M. Górtemaker, C. Safferling, op. cit. 

7 A. Koch, ‘Der „Huppenkothen-Prozess. Die Ermordung der Widerstandskämpfer um Pa- 
stor Dietrich Bonhoeffer von der Schranken der Augsburger Justiz, in: A. Koch, H. Veh (eds.), Vor 
70 Jahren - Stunde Null für die Justiz, Baden-Baden 2017, p. 1318; J. Perels, Das juristische Erbe 
des „Dritten Reiches“. Beschädigungen der demokratischen Rechtsordnung, Frankfurt am Main 1999, 

„181. 
j 28 J, Perels, ‘Die Würde des Menschen ist unantastbar. Entstehung und Gefährdung einer Ver- 
fassungsnorm, in: J. Perels, Recht und Autoritarismus, Baden-Baden 2009, p. 18ff. 
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The continued staffing of higher courts and supreme courts is very 
controversial. Between 1933 and 1945, the German justice system was deep- 
ly involved in the policy of the Third Reich. This is perfectly illustrated by 
W. Kuleszas text, shocking for contemporary lawyers, entitled ‘Criminal bend- 
ing of the law by German special courts in occupied Poland. A contribution to 
further research) in which the author analyses the crimes committed by judges 
of German special courts (German Sondergerichte) in their judicial decisions. 
The justices, adjudicating exorbitant penalties under a special regulation on 
criminal proceedings of Poles and Jews, delivered judgements per analogia 
iuris, thus violating the elementary principles of criminal law: nullum crimen 
sine lege, nulla poena sine lege, nullum crimen sine lege certa, lex retro non agit, 
cogitationis poenam nemo patitur. 

The active participation of members of the Third Reich regime, including 
judges of all court instances, in the post-war state authorities at the federal and 
Länder level, undoubtedly had an impact on the prosecution, or rather the 
failure to prosecute war criminals in West Germany. German literature even 
uses the term Krähenjustiz (literally crows’ justice), meaning that crows will 
not harm another crow.” 

The negative balance is no doubt one of the main reasons why the respon- 
sibility of a state for international crimes should be considered more broadly 
and the restoration of justice after massive human rights violations should be 
analysed. We are taking here about a state that has transformed itself in polit- 
ical terms and as to its system, abiding by the values of democracy, respect for 
human rights and the rule of law, and has established numerous institutions to 
implement these values. In view of the fundamental structural problems out- 
lined above, even the establishment of specialised institutions to assist in the 
prosecution of war criminals has not fundamentally affected the restoration of 
justice. Such institutions include the Central Unit of the National Administra- 
tion of the Judiciary for the Investigation of National Socialist Crimes in Lud- 
wigsburg (German Zentrale Stelle der Landesjustizverwaltungen zur Aufklärung 
nationalsozialistischer Verbrechen). Its task is to conduct preliminary inves- 
tigations, on the basis of which prosecutors in the Lander can bring charges 
against perpetrators from the Third Reich. Since 1958, 7600 preliminary inves- 
tigations have been carried out. The Central Office is still in operation today. 
The practical aspects of the activity of public prosecutors in such proceedings 
were discussed during the Post Conflict Justice seminar by Chief Prosecutor 
J. Lehman (General Prosecution Authority Celle). 

Apart from internal settlements with national socialism and its legacy in 
Germany, issues concerning Germany’s liability for the effects of the Third 


? H. Rottleuthner, Karrieren und Kontinuitäten..., op. cit., p. 95. 
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Reich’s action in international relations and the reaction of national legal sys- 
tems to crimes of international law remain extremely important. In particular, 
to date, the process of post-war settlements has not been completed and the 
damage suffered by citizens affected by warfare has not been redressed. This 
is pointed out by M. Bainczyk in the text entitled “Constitutional courts vs. 
jurisprudence of international tribunals in a question of just compensation for 
the losses incurred as a result of international crimes, where the author pre- 
sents the question of fair compensation and redress for the victims of the Third 
Reich in light of case of law of national constitutional courts: of the Italian 
Constitutional Court, Federal Constitutional Court of the Federal Republic 
of Germany and the Polish Constitutional Court, as well as the International 
Court of Justice. The fact that compensation was not dealt with in the post- 
war period has resulted in significant relevant decisions of national and in- 
ternational supreme courts over the last decade. They also provide interesting 
material for analysing the relationship between constitutional law and public 
international law. 

The far-reaching consequences of the massive human rights violations dur- 
ing the Second World War in German-Polish relations of a legal nature are 
shown in three other texts in the volume. They refer to the so-called “Polish 
concentration camps” and various ways of eradicating this expression from 
public discourse. The above term is most painful for the Poles who remember 
the times of World War II and the horrors of German concentration camps lo- 
cated within the borders of present-day Poland. The attempts to introduce le- 
gal regulations in this area prove the urgency of this problem in Polish society, 
despite the passage of years. They moreover indicate how emotionally charged 
statements denying the crimes committed by Third Reich functionaries or at- 
tributing these crimes to Poles are. At the same time, they show how difficult 
it is to regulate these issues effectively by means of legal provisions. A. Strzelec 
in the text ‘Polish death camps..., referring to the amendment of the Act on 
the Institute of National Remembrance — Commission for the Prosecution of 
Crimes Against the Polish Nation of 26 January 2018 presents the genesis of 
this untrue yet widespread concept and discusses the attempt to criminalise 
its use in the public domain. Particular attention should be paid to analyses to 
verify whether the new criminal law regulations have reduced the frequency of 
use of such defective memory codes. The research carried out shows, however, 
that the emergence of provisions in the Polish legal system ensuring criminal 
liability for the use of such terms has had the opposite effect to that intended, 
and has even led to these phrases being perpetuated in the public domain. 

At the same time, a regulation of a civil law nature has appeared in Polish law, 
which is intended to prevent the falsification of Polish history and to protect the 
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good name of the Republic of Poland and the Polish Nation. This regulation is 
addressed by A. Kubiak Cyrul in the text ‘Protection of the good name of the 
Republic of Poland and the Polish Nation in the Act on the Institute of National 
Remembrance’ The author presented an analysis of the new provisions of the 
Act on the Institute of National Remembrance (IPN) against the background 
of the civil law acquis to date with regard to general provisions on the protection 
of personal rights, and in particular the protection of the sense of national iden- 
tity. The new provisions are a source of numerous doubts as to their subjective 
and material scope and the means available to the “wronged party”. Their anal- 
ysis leads to the conclusion that these provisions in their current form will not 
contribute to the elimination of statements which falsify Polish history, either at 
home or abroad. In Poland, on the other hand, they may constitute a restriction 
on public debate and on the freedom of scientific research. 

The practical aspect of this question is addressed by P. Mostowik and E. Figu- 
ra-Góralczyk in the text ‘Polish Death Camps as an ‘Opinion of which Express- 
ing is Protected by German Law? Questionable Bundesgerichtshof’s Judgement 
of 19.7.2018. The authors present problems related to the enforcement of de- 
cisions of Polish courts in civil matters in the Member States of the European 
Union, issued in cases involving statements about “Polish concentration camps”. 
They point to a specific example of the refusal to enforce a judgment issued by 
the Court of Appeal in Krakow in the case against the German television ZDE 
In these proceedings, the Federal Supreme Court of Germany challenged the 
Polish court’s assessment of the use of the term “Polish death camps” by the ZDF 
and invoked the public order clause. The authors demonstrated beyond doubt 
that this decision of the German court is a violation of EU law, private interna- 
tional law and public international law. 

The passage of time is one of the important elements of the process of com- 
pensating for the wrongs associated with warfare, in relations between the par- 
ticipating countries. This issue is analysed in the next two texts in this volume 
relating to the statute of limitation. In the text entitled “Evolution of the statute 
of limitations of crimes under international law in international law’ by K. Ba- 
nasik discusses the development of the statute of limitation of crimes of inter- 
national law in instruments of international law. In turn, R. Pawlik in the text 
‘Scope of the exclusion of the statute of limitations on prosecution in Article 
105 § 1 of the Polish Penal Code in the context of the State’s responsibility 
for crimes under international law, presents considerations on the principle 
of non-applicability of the statute of limitation with regard to war crimes and 
crimes against humanity in the context of the Polish Penal Code. Both authors 
draw attention to problems concerning the definition of the scope of the con- 
cept of crimes of international law in national and international law, which 
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results in doubts about the scope of non-applicability of the statute of limita- 
tion with regard to war crimes and crimes against humanity. 

A unique problem of international responsibility for starving civilians 
and prisoners of war during wartime operations is highlighted by T. Srogosz 
in the text entitled ‘Starvation as an international crime. The author analyses 
the example of the so-called Hungerplan (der Backe-Plan), developed under 
the supervision of H. Göring as part of a broader economic plan to exploit 
and destroy the eastern territories; the plan was codenamed Oldenburg. When 
considering the issue of criminal liability in international law, he refers to the 
legacy of the Nuremberg Trial, which made the international community aware 
that starvation may be an instrument of state policy aimed at exterminating na- 
tional or ethnic groups. 

The compilation of the report published as The Rosenburg Files, the crea- 
tion of exhibitions and their catalogues reaching German and international 
audiences, the participation of Polish and German academics and students 
in conferences and seminars, as well as the exemplary cooperation with FMJ 
representatives in these projects created an added value in Polish-German re- 
lations on an intellectual and personal level. The exhibition and related events 
provided space for a qualitatively new German-Polish dialogue involving not 
only scientists but also Polish and German school and university students as 
well as non-academic circles. 

We would like to once again express our heartfelt gratitude to the project 
leaders, Prof. Manfred Görtemaker and Prof. Christoph Safferling, as well as 
to Ms. Isabel Hanke and Ms Senior Counsellor Alexander Grapentin from the 
Federal Ministry of Justice and Consumer Protection. 
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Abstract 


Does it make sense to talk about the consequences of the Second World War more than 
70 years after its conclusion? Meetings of scholars, which are at the same time meetings of 
a personal nature in the context of the exhibition ‘Rosenburg — German Federal Ministry 
of Justice in the Shadow of the National Socialist Past in Poland’ justify an affirmative an- 
swer to the above question. It turned out that the subject of liability of the state for inter- 
national crimes arouses many questions and reflections both in German-Polish relations 
and in relation to the contemporary international community. This volume, therefore, 
addresses the issue of the international responsibility of the state from the point of view 
of past and present, history and law. These meetings aim to contribute to the future of 
Poland and Germany in a united Europe. 

The Rosenburg exhibition, which offered an opportunity to analyse the issue of lia- 
bility of the state for international crimes in the light of international law, as well as na- 
tional constitutional, criminal and civil law, is part ofa comprehensive process of research 
into the activities of the state authorities of the Federal Republic of Germany in the post- 
war years, e.g. at the Ministry of Foreign Affairs and more recently at the Federal Consti- 
tutional Court of Germany. The subject matter of the exhibition stirred great interest in 
both Polish and German academic circles. The material and personal continuations from 
the time of national socialism in the Federal Republic of Germany were poorly known, 
yet they have to date had significant implications for German-Polish relations, a matter 
which is also addressed in this volume. 


Keywords: international crimes, liability of the state, Second World War, human rights 
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Crime of bending the law (Rechtsbeugung) 
by German special courts in occupied Poland. 
A contribution to research 


Introduction 


The article will outline the activities of special courts in the Polish territories in- 
corporated into the Third Reich as "Gdańsk — West Prussia” and “Wartheland’, 
the first to be completely Germanised, within a short time at that.’ 

Wartheland Gauleiter Arthur Greiser openly announced from Poznan: 
“The Führer appointed me a trustee of the German cause in that country with 
an unequivocal injunction to re-Germanise it. It will therefore be my most no- 
ble task to do everything in my power to remove all signs of Polishness, irre- 
spective of their kind, in the next few years”? 

Albert Forster was said to admonish from Gdańsk: “Amidst enthusiastic 
applause, the Gauleiter urged judges and prosecutors to always remember that 
whatever serves the nation can be called the law, while what harms it is unlaw- 
fulness”? 

The notion of law-bending, or perversion of justice, used in the title of this 
paper is the name of an offence known to the German penal law as the Rechts- 
beugung, defined by the German Penal Code of 1871 as follows: “§ 336. An 
official, including a justice of the peace, who intentionally bends the law to the 
benefit or detriment of a party while presiding over or recognising a legal case 
shall be liable for a strict prison sentence of up to 5 years”. 


! Referring to this part of the Polish territory, K.M. Pospieszalski consistently uses the term 
“eingegliederte Ostgebiete” in inverted commas, calling them “annexed territories” (pursuant to 
a Hitler decree of 8.10.1939 “über Gliederung und Verwaltung der Ostgebiete”, Reichsgesetzblatt 
I, p. 2044). This is also the way he refers to Nazi “law” as containing unlawful provisions (K.M. Po- 
spieszalski, Hitlerowskie „prawo” okupacyjne w Polsce. Wybór dokumentów. Część I. Ziemie „wcielo- 
ne”, Poznań 1952, p. 329). 

+ Quoted after C. Łuczak, Arthur Greiser hitlerowski władca w Wolnym Mieście Gdańsku 
iw Kraju Warty, Poznań 1997, p. 43. 

3 Quoted after D. Schenk, Albert Forster gdański namiestnik Hitlera, Gdańsk 2002, p. 269. 
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As of the change of article numbers introduced by the law of 18.8.1997 — 
§ 339 (instead of § 336), the StGB stipulates as follows: “Bending the law. 
A justice, another official or a justice of the peace, who intentionally bends the 
law to the benefit or detriment of a party while presiding over or recognising 
a legal case shall be liable to the deprivation of liberty for a period between one 
year and five years”. 

If we look through the prism of the constituent elements of this crime at the 
activities of special courts in occupied Poland, it is not easy to find convictions 
whose contents would not meet the essence of punishable perversion of justice. 
In other words, “bending the law to the detriment” of harshly punished inhabit- 
ants of a country that was the first victim of war crimes, crimes against peace and 
humanity, which began with the assault on Poland on 1 September 1939, was the 
daily practice of German special courts as an instrument of mass terror. 


The “execution of justice” by German special courts 


1. A thorough examination of the activity of the Sondergericht Łódź led 
J. Waszczyński to conclude that “only with respect to the criminal activities of the 
population may one, not always at that, accept the legal qualification applied to 
them by the Special Court in Łódź ”* This group included “the following kinds 
of offences: larceny and misappropriation, fraud, robbery and extortion, trade 
in stolen goods, brawls and bodily harm, homicide, rape and immoral acts with 
minors, pimping, perjury, forgery, and other acts”. 

Special courts were generally involved in systemic persecution and extor- 
tion, atrocious penalisation and intimidation, and demanded total submissive- 
ness and absolute obedience of a population deprived of fundamental means of 
existence. As J. Waszczyński writes, the special judiciary sanctioned “the crim- 
inal nature of the orders of the occupying authorities, regulating the trade in 
necessities in a way that clearly led to the biological extermination of Poles”* 
Therefore activities detrimental to the occupier’s economic system, such as 
food trafficking, illegal swine slaughter, illegal trade in food or clothing cou- 
pons, treated as criminal offences, “were a manifestation of the population’s 
most fierce and widespread fight against discrimination, a struggle for physi- 
cal survival in a situation where compliance with the occupiers’ orders led to 
the destruction of the nation’s biological substance as a result of malnutrition 


í J. Waszczyński, “Z działalności hitlerowskiego Sądu Specjalnego w Łodzi (1939-1945), 
Biuletyn Głównej Komisji Badania Zbrodni Hitlerowskich w Polsce, 1972, vol. XXIV, p. 78. 

> Ibid., p. 79. 

° Ibid., p. 85. 
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and disease, above all tuberculosis”. The convictions for these crimes were in 
fact “a merciless persecution of the self-defence of Polish society, which faced 
the threat of extermination by hunger if it had to limit themselves to rationed 
food”* Importantly, during the occupation Poles received meagre food rations, 
purchased against coupons, roughly 1/3 of what the Germans received in the 
final stage of the war, in 1945”. 

Actions which the special courts treated as “political” crimes, a form of 
self-defence of the population of the occupied country, included listening to for- 
eign radio stations and forwarding to others information about the situation at 
the frontlines, offering hope that the Third Reich would not survive a millenni- 
um, as Hitler would have it, as well as allegedly malicious statements about the 
leaders of the Reich. 

Judges of the special courts moreover executed revenge on Poles for their ac- 
tions against the Germans taking place prior to the attack on Poland and claimed 
that stringent punishment met the expectations of justice of the victors. 


2. The extermination objective of punishing Poles by the Sondergerichte in the 
territories incorporated into the Reich for all categories of crimes, i.e. criminal, 
economic and political, was particularly evident in the unrestricted use by Ger- 
man judges of the death penalty, made possible by the regulation “on criminal 
proceedings against Poles and Jews in the annexed Eastern territories” (Polen- 
strafrechtsverordnung) of 4.12.1941." Provision of section I subsection 3 of the 
regulation stipulated as follows: 

“They (Poles and Jews — authors note) will be subject to the death penalty 
and in less severe cases deprived of liberty, if their hateful or seditious activ- 
ities display an attitude hostile towards Germans, in particular if they speak 
in hostile terms about Germans, tear down or damage public announcements 


7 Ibid., p. 78. The author shows that Poles were mercilessly punished not only for illegal slaugh- 
ter of own pigs, but also for all the assistance offered, e.g. lending premises or heating up the water 
needed to wash the slaughtered meat, as well as for meat trade and purchasing even the smallest 
quantities of such meat. J. Waszczyński, “Z działalności hitlerowskiego Sądu Specjalnego w Łodzi 
w latach 1939-1945, in: C. Pilichowski (ed.), Zbrodnie i sprawcy. Ludobójstwo bitlerowskie przed 
sądem ludzkości i bistorii, Warszawa 1980, p. 554. 

8 J. Waszczyński, ‘Z działalności... op. cit., Warszawa 1972, p. 97. The sentences issued by this 
court is discussed in detail by H. Schlüter, ',...fiir die Menschlichkeit im Strafmaß bekannt.... Das 
Sondergericht Litzmannstadt und sein Vorsitzender Richter, Juristische Zeitgeschichte Nordrbein- 
Westfalen, 2007, Band 14, p. 100 ff; see also: W. Kulesza, ‘Sad Specjalny (Sondergericht) w Łodzi, 
in: Gmach i jego tajemnice. Sąd Okręgowy w Łodzi 1917-2017, Łódź 2017, p. 60 ff. 

° Braunbuch. Kriegs- und Naziverbrechen in der Bundesrepublik. Staat. Wirtschaft. Verwaltung. 
Armee. Justiz. Wissenschaft, Nationalrat der Nationalen Front des Demokratischen Deutschland. 
Dokumentationszentrum der Staatlichen Archivverwaltung der DDR (Hrsg.), Berlin 1965, p. 138. 

1 Reichsgesetzblatt 1941 I, p. 759. 
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of German authorities or services, or if by their other actions they reduce or 
harm the honour or interest of the German Reich or the German nation”. 

A provision formulated in this way threatened the inhabitants of the occu- 
pied country with the death penalty for “manifestations of an attitude hostile 
to the Germans’, who from the first days of the war committed war crimes 
against Poles and Jews and against humanity. This provision therefore become 
a handy extermination tool used by prosecutors and judges, and justified the 
draconian punishment of any behaviour that a judge would consider to be 
“detrimental to the interest of the German nation”, even if it were not defined 
as a concrete punishable offence. The above provision was also cited as the basis 
for the imposition of the most severe penalties if the judge wanted to impose 
a penalty in excess of the penalty for the offence described in the less severe 
provision. 

As K.M. Pospieszalski pointed out, the announcement of the Polenstra- 
frechtsverordnung opened up another chapter in the system of occupation un- 
lawfulness and it was no coincidence that it took place in Poznań, the capital 
of the Mustergau (“a model state”), on 17.12.1941. The author recounts: “In 
mid-December 1941, general prosecutors of the ‘annexed territories’ led by 
General Prosecutor Sturm from Wroclaw gathered in Poznan to discuss the 
prosecution of crimes and execution of penalties, first and foremost the special 
treatment of Poles and the relevant earlier experience”. He then quotes an ac- 
count provided in Ostdeutscher Beobachter of 20.12.1941 with a transcript of 
a speech delivered during the meeting of the prosecutors by a secretary of state 
in the Ministry of Justice R. Freisler, who stressed that the Polenstrafrechtsver- 
ordnung: “is a developed authoritative criminal law, which is based on the ob- 
ligation of Poles and Jews to obey the Reich”. The speaker pointed out that 
“The regulation applies only to Poles and Jews whose position in the Greater 
German Reich is completely unique and which Poles and Jews should only 
attribute to themselves and their conduct”! 

The lawyers cooperating in the application of the Polenstrafrechtsverord- 
nung accepted its contents and objectives: “The Regulation constitutes a spe- 
cial criminal law for Poles and Jews in the Eastern annexed territories, offering 
the possibility, in all appropriate cases, of applying the strictest penalties, in the 
fastest proceedings, with immediate enforceability of sentences. This regula- 
tion will create a state in which vigorous cooperation will make the objectives 
of the Führer in the Eastern annexed territories a reality”. 


1 K.M. Pospieszalski, op. cit, p. 329. 

12 Official document of 7.11.1941 quoted in the ratio decidendi of the judgement of 11.10.1981 
issued by the Stadtgericht Berlin - Hauptstadt der DDR in the case of the Sondergericht Grudziądz 
prosecutor (Neue Justiz, 1982, no. 1, p. 39). 
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The regulation of 7.01.1942 on the execution of penalties adjudicated with 
respect to Poles (Polenvollzugsordnung) had a discriminatory character;' under 
this regulation Poles sentenced to deprivation of liberty were sent to penal camps 
rather than to prisons. The specific provisions and their implementation were 
a token of “organised sadism, which in practice was to bring about the death of 
a prisoner who suffered hunger, was inhumanely treated and made to work be- 
yond their strength”. The daily brutal abuse of prisoners by sadistic guards re- 
sulted in an average life expectancy of 6 months for a camp prisoner. 5 

J. Waszczyński sums up his studies with remarks about the Sondergericht em- 
ployees: “The judges who hand down such sentences and the prosecutors who 
demanded them cannot be treated differently from the organisers and accom- 
plices of these de facto legalised mass death sentences, which are then carried out 
in large part by callous camp guards”.'° Importantly, a prisoner who served more 
than 6 months was not released but transferred to a concentration camp until 
the end of the war, which in the majority of cases ended with the inmate’s death. 

A researcher of the Sondergericht files may find it astonishing to find sen- 
tences which testify to the conviction of German judges that, by terrorising 
Poles with the threat of the death penalty for evading service in the Wehr- 
macht, they will force them to join its ranks and defend the Reich against the 
impending defeat. 


3. The separation between conviction and sentencing decisions by judges was 
based on their conviction that criminal law, serving the National Socialist ide- 
ology, exempts them from following elementary rules and thus gives them the 
opportunity to demonstrate their initiative in unlimited punishment per analo- 
giam iuris. In fact, this was the aim of amending the content and normative sense 
of the provision of § 2 StGB of 1871. Originally, the provision read: “An action 
entails a penalty only when this penalty was set out in a law prior to the commit- 
ment of the act”. Leipziger Kommentar explained in the 1925 edition that this 
provision actually means that: “there is no punishable offence and no penalty 
without a law, nullum crimen sine lege, nulla poena sine lege” In the amended 
StGB of 28.06.1935, the provision is designated as “§ 2a” and preceded by article 
“2”, which set out that punishment will be meted out on a person committing 


8 Deutsche Justiz, 1942, p. 35. 

1 J, Waszczyński, ‘Z działalności..., op. cit., Warszawa 1972, p. 37. 

5 Ibid., pp. 75, 77. 

© Ibid., pp. 97-98. 

'7 A. Lobe, in: L. Ebermayer, A. Lobe, W. Rosenberg, Reichs-Strafgesetzbuch (Leipziger 
Kommentar), Berlin und Leipzig 1925, p. 109. The commentary to $ 2 StGB began with the 
sentence: "The provision states at the outset that a penalty can be imposed solely pursuant to an 
express statutory provision’. 
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a punishable offence defined in a law or deserving punishment “in line with 
the foundation doctrine of a penal law” (nach dem Grundgedanken eines Straf- 
gesetzes) and “in line with a healthy national sense” (nach gesundem Volksemp- 
finden). The commentary clarifies that the new provision “in the interests of 
material justice” enables a departure from previously adopted rules and the 
punishment of an act which is not punishable by law, if this is supported by 
the basic idea of punishment and the judges’ wholesome national sense.'* Thus 
it was stressed that “the acts and the law” (Gesetz und Recht) became sources 
of a penal law of the same status.” “The acts” included provisions established 
when it was in force, while “the law” was all that “served the German nation”. 
The purpose of the judge’s punishment, according to his sense of “the law,’ 
was to pass convicting sentences to eliminate unintentional “loopholes in the 
acts, and to make punishable those defendants’ behaviour that, although not 
included as punishable offences in existing acts, were nevertheless “presumed 
by the legislator to be punishable because they thought of them when passing 
the acts”. This was the interpretation of the second sentence of Section 2, which 
states that “if no provision of the law is directly applicable to a given act, then 
the behaviour will be punished according to the law whose guiding principle 
best applies to it”. This conduct of the judge ensured that the behaviour was 
punishable because of the “material unlawfulness” contained therein, even if it 
was not formally declared an offence. The “material unlawfulness” of the con- 
duct was recognized by the judges themselves, often completely ignoring the 
verbal wording of the act, citing the fact that the interest of the German people 
is above written law. 

This created a kind of template for the judge’s reasoning to justify the pun- 
ishment not only of those defendants who had committed an offence under 
criminal law, but also of those who had not committed any crime, because their 
actions did not constitute any kind of criminal act, but were nevertheless be- 
lieved by the judge to deserve punishment. If the actions they were charged 
with were not prohibited by a provision of a written law, the judge referred 
to the “guiding spirit” of another law, and generally chose as the basis for the 
criminal law qualification the provision that carried the most severe punish- 
ment. Applying these categories, the judges themselves added to the lawlessness 
of the Third Reich; “without their active participation, the National Socialist 
criminal law project would not have been implemented”.”” 


18 Ibid. 

1 A. Dalcke, K. Schäfer, in: A. Dalcke, E. Fuhrmann, K. Krug, K. Schäfer, Strafrecht und 
Strafverfahren, Berlin und München 1940, p. 8. 

2 K, Ambos, Nationalsozialistisches Strafrecht, Baden-Baden 2019, p. 99. 
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In many cases this line of reasoning of judges led to a juristically ridiculous 
subsuming of the behaviours attributed to the accused to the penal provisions 
invoked in the judgments, a practice that could have seemed absurd and gro- 
tesque had it not been for the risk of the most stringent penalties resulting 
from the legal nonsense contained in the judges’ judgments.”! 


4. The German special courts served as a murder instrument, terrorizing the 
population during the entire period of the occupation. It must be noted, too, 
that from the first days of the war the invaders exterminated the upper echelons 
of Polish society as part of the prearranged Intelligenzaktion campaign. In the 
fall of 1939, at least 70,000 people were murdered without even the appear- 
ance of any legal proceedings. Their mass executions were carried out on the 
basis of previously drafted personal lists of those who might have been able to 
incite resistance against the occupier.” The ultimate goal was to reduce Poles 
to the role of powerless slaves, to Germanise the Eastern territories annexed to 
the Reich, i.e. Pomerania and so-called Reichsgau Wartheland and the annihi- 
lation of all Jews.” In relation to the Jews, the procedure of trials before special 
courts was repealed by the decree of April 1, 1943, and they were transferred 
to be punished by the police with an indication: “After the death of a Jew, their 
property is the property of the Reich”™ 


*! The activity of a 21-year-old Pole who, encouraged by a German girl at the age of 14 years 
and 5 months, had physical relations with her, was not a punishable offence. This was because § 176 
of the StGB stipulated that a punishment of up to 10 years would be imposed on those “who 
commit or incite to commit or tolerate immoral acts with persons under 14 years of age”. The Son- 
dergericht Łódź, headed by Dr H. Neubauer, sentenced this Pole to the death penalty, citing as the 
basis for the criminal law qualification the most vaguely worded provision of paragraph 1.1. 3 of the 
Polenstrafrechtsverordnung, which refers to action “to the detriment of the German Nation’, from 
which he derived the principle of punishment: “Any Pole who has relations with a German woman 
or immorally approaches her must know that they are bound to lose their life because of this”. 
The second death penalty was imposed by Neubauer in the same sentence, on the same defendant 
for imposing himself on another German girl, embracing her from behind and saying schönes Frau- 
lein. More on this W. Kulesza, Karanie za zbrodnię “zhanbienia rasy” (Rassenschande) i odpowie- 
dzialność karna sędziów za zbrodnicze skazania, in: A. Adamski, J. Bojarski, P. Chrzczonowicz, 
M. Leciak (eds.), Nauki penalne wobec szybkich przemian socjokulturowych. Księga jubileuszowa 
Profesora Mariana Filara, vol. I, Toruń 2012, p. 349. 

2 D. Schenk, Albert Forster..., op. cit., p. 233. The fact that the commander of the police ex- 
ecution command placed crosses on the list of arrested Poles at their names was enough for their 
group execution. On the criminal trial of Lólgen, who handed over such lists to the executioners: 
W. Kulesza, Ustalenie prawdy jako cel postępowania sądowego — refleksje historyczne, in: H. Cza- 
kowska, M. Kuciński (eds.), Dialog wielokulturowości i prawda, Bydgoszcz 2018, p. 183. 

23 At a meeting held between 10 and 15 September 1939, Gauleiter A. Forster instructed the 
chief of police and the SS in Gdańsk to “eliminate” all dangerous Poles, all Jews and Polish clergy. 
The President of the Higher National Court, Wohler, stated that for the time being he would not 
delegate the judges to the operation site so as not to delay it and, if necessary, he would “instruct 
them accordingly”. D. Schenk, Albert Forster..., op. cit., p. 213. 

% 1943 I, p. 372. 
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The first German court murder during the Second World War 


1. In the opinion of D. Schenk, an eminent researcher of the historical and legal 
aspects of the defence of the Polish Post Office in Gdańsk on 1 September 1939 
and the death penalty imposed on its 38 heroic defenders: “The verdict of the 
Gdańsk Court Martial of 8 September 1939 is considered to be the first verdict 
of a military court during the Second World War”? The sentence passed on the 
defenders of the Post Office was at the same time a blatant case of bending the 
law and violating its fundamental principles, and a researcher of files of special 
courts will easily observe the same thinking shown by the prosecutors and judges 
of the court martial. 

The files of the trial involving the Polish defenders of the Post Office had the 
file numbers StL 41/39 and 42/39 and have never been discovered.” The course 
of events in the Post Office building in Hevelius Square and the trial of the post 
office staff had therefore to be recreated on the basis of detailed documentation 
gathered by the aforementioned author and his comprehensive analysis. 

At midnight on August 31, 1939, there were 58 people in the Polish Post 
Office building, including officials who stayed after the day shift and arrived for 
night duty. The director, Dr. J. Michoń, convened a meeting at which he read the 
secret order to defend the Post Office against an expected German attack and 
introduced his subordinates to “Inspector Konrad (Guderski — author's note)”, 
a person put in charge of the military command. “Konrad” had the guns, am- 
munition, grenades, and one light machine gun for each of the three floors of 
the building distributed, and then assigned defence positions. The estimates were 
that the post office workers would need to fight for six hours, until divisions of 
Pomorze Army would come to the rescue. Around 4:00 a.m. the defenders no- 
ticed that electricity as well as phone and telegraph connections had been cut off. 

The attack was carried out by a police unit from Police Station no. 2, located 
in the side wing of the same building in which the Polish Post Office was based. 
The police were reinforced by police reserves, the SA and the SS-Heimwehr un- 
der the command of the head of the Gdańsk Police Col. W. Bethke. 

In the first attack, which started at 4:45 am, i.e. in parallel with the shots 
fired from the battleship Schleswig-Holstein at Westerplatte (possibly earlier, at 
4:30 am)”, the Germans tried to force their entry into the building via the yard 
entrances and the east side entrance on the narrow wall of the building. The Post 


3 D. Schenk, Polska Poczta w Gdańsku. Dzieje pewnego niemieckiego zabójstwa sądowego, 
Gdańsk 1999, p. 278. At the same time, this is the only judgment that has been legally recognised 
as an offence of bending the law ($ 336 of the StGB), consisting in judicial murder, for which the 
victims’ relatives were offered symbolic recompense. 

2 Ibid, p. 113. 

” Ibid., p. 288. 
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Office employees opened fire and managed to withstand the attack. The group 
who managed to penetrate the packages room on the first floor of the building 
was forced out by the defenders with grenades. One policeman and one SS of- 
ficer were killed and seven attackers were wounded. None of the postmen were 
seriously wounded. All the windows in the Post Office building had already been 
blown out and an SS-Heimwehr armoured car shelled the building with a ma- 
chine gun. 

The commander of the attack ordered a ceasefire and called the defenders 
through a megaphone to surrender, threatening to blow up the building with- 
in two hours. All the defenders gathered on the first floor and no one objected 
when it was decided that they should not give up at this point.* 

The second phase of the attack, conducted with a howitzer, two cannons and 
machine guns, focused on the façade of the Post Office building and the main 
entrance.” Shots were fired from the Post Office building. Hevelius Square was 
screened by a billow of dust and the noise was deafening. Postman A. Flisykowski 
ran to the uppermost floor of the Post Office as the machine gun there had 
ceased to operate and noticed that Inspector “Konrad” was dead. In this situation 
A. Flisykowski, despite his thigh wound, took over command of the defenders. 

The third phase of the attack, according to an account in a German propagan- 
da publication in 1940, was as follows: “The attack was scheduled for 5 p.m. It 
was to commence with the release of an explosive device placed by sappers under 
the building. The earth was shaken by a rapid explosion; then, for a few seconds, 
a paralyzing silence fell, interrupted by a sudden, intense fire of machine guns 
and the sound of cannon shots. (...) Bullets pound on the facade of the Polish 
bastion, tearing a hole in the wall the size of a barn gate. The fence made of brick 
pillars and iron bars collapsed. (...) Machine guns shell the windows. (...) The 
Poles respond with fire. A barrage of all weapons forces the Poles to descend from 
the upper floors. They retreat to the basement and continue fighting. They do 
not want to give up. ** Unnoticed by the defenders, sappers from the Wehrmacht 
unit of the Eberhardt Group planted under the building an explosive device re- 
ferred to at the beginning of the aforementioned account. They tried to enter the 
Post Office through the basement yet were unable to do so because the defenders 
pre-empted the assault and barricaded the basement entry with wooden logs.” 


28 Ibid., p. 65. 

? A staff member, Dr. H.-W. Gieseke, a counsellor of the groups war court, took care of bring- 
ing a howitzer from the military Eberhardt Group to Hevelius Square in order to make the po- 
lice attack on the Post Office more effective. After the war, he testified as a witness: "I personally 
ensured that this order was carried out. The cannon fired at the building from a close distance 
(approximately 300-500 m). Around noon on September 1, 1939, I was still on the square near 
the Polish Post Office for half an hour after the cannon was launched” (ibid., pp. 65-66). 

0 Ibid., p. 69. 

31 Ibid. 
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The fourth phase was the execution of the order given by W. Bethke to the fire 
department: delivering a petrol tanker to the front of the building and pumping 
the fuel to the basement of the Post Office. Then the gasoline was set on fire 
with a hand grenade. The explosion had terrible consequences: five people were 
burned alive, six Poles died as a result of severe burns during the next few days in 
hospital, among them Erwina, a ward of the married couple who were the man- 
agers of the Post Office building. 

The course of events could be watched by journalists from German newspa- 
pers, reporters from the Radio of Great Germany and cameramen of the Wochen- 
schau newsreel, screened in cinemas a few days later. The information about the 
use of gasoline was removed from the news and coverage, an example of National 
Socialist propaganda. 

When the Postmen surrendered, the first to leave the building was the 
wounded director J. Michon, carrying a white towel. He was killed by a shot in 
the belly and a shout was heard: “These are the Polish dogs”. The next was the 
head of the Post Office, J. Wasik, who was shot - according to a version known 
in Poland - after a flamethrower was directed at him.” The next Postmen leaving 
the building, their hands crossed on the nape, were taken captive. 


2. The trial of the twenty-eight defenders of the Polish Post Office took place 
a week after the German attack. The indictment was drafted by councillor of the 
military court H.-W. Gieseke, who decided that the trial of the gravely wounded 
and unable to stand trial was to take place later; it finally was held on 29 Sep- 
tember 1939. Dr. K. Bode, the then vice-president of the Gdansk Higher Land 
Court, was appointed chairman of the three-person jury panel of the Eberhardt 
Group Military Court Martial. The jurors were police major Dr. H.-W. Schim- 
melpfennig and an undefined officer. All the defendants were assigned only one 
officer as a defence attorney. The sitting of the court took place in the hall of the 
Higher Land Court in Gdańsk. It began in the afternoon and lasted until early 
evening. The court was not presented with a written indictment, which was de- 
livered orally by H.-W. Gieseke, who claimed that the accused postal workers had 
committed the “crime of guerrilla activity”? 


32 Ibid, pp. 70-71. 

33 The regulation on the wartime special penal law — Kriegssonderstafrechtsverordnung (KSS- 
VO) of 17.08.1938 (Reichsgesetzblatt 1939 I, p. 1455). Provision § 3 (1) of the Regulation read as 
follows: “The death penalty for guerrilla warfare (Freischärlerei) shall be imposed on anyone who 
does not belong to the enemy armed forces and who, being unable to be recognised as belonging to 
them by virtue of the external markings carried and provided for by international law, uses or pos- 
sesses firearms or other weaponry with the intention of using them to the detriment of the German 
Wehrmacht or its allied armed forces with the intention of murdering members of those forces, or 
take other actions which, after the outbreak of war, can only be taken by uniformed members of 
the armed forces”. 
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The charge was justified by the words of one of the defendants, whom 
H.-W. Gieseke interrogated earlier and who told him that the defenders would 
be considered as guerrillas. In response, he heard that “if he meant volunteers 
(Franktireurs), it was right” * After the hearing of one witness on the occasion 
of the fighting on September 1, 1939, the trial ended with the imposition of 
the death penalty on all defendants. The trial on September 29, 1939 against 
the other ten defendants of the Post Office concluded with the same sentence. 
Subsequently, the sentences were approved by the superior, and requests for 
clemency were denied. The sentenced defenders of the Polish Post Office were 
executed on 5 October 1939 by SS-Heimwehr commandoes in Gdansk-Zaspa, 
ona military property. 


3. The sentence of the decision of the Lübeck Land Court of 25 May 1998, 
concluding the resumed proceedings concerning the sentencing of defenders 
of the Polish Post Office reads that the court “repeals the judgements of the 
Eberhardt Group Military Court Martial in Gdarisk issued on 8 September 
1939 and 29 September 1939 with respect to the defendants (file nos. StL 
41/39 and 42/39) and acquits the defendants” At the beginning of the ratio 
decidendi it was observed that the repealed judgements had not been presented 
to the court and a search for them had proved futile for a number of decades. 
The reader of the ratio decidendi is made aware that both the account of the 
course of events on 1 September 1939 and the legal analysis of the trial and 
sentence of the Postmen fully corroborated D. Schenk’s findings. D. Schenk’s 
1995 publication under the telling title Die Post von Danzig. Geschichte eines 
deutschen Justizmords was impactful for the judicial procedure of resuming the 
proceedings concerning this judicial murder. 

In the justification of the decision of the Lübeck Land Court, there is a key 
sentence stating that Judge Dr. K. Bode: “while examining the case commit- 
ted a punishable breach of official duties, namely bending the law (§ 336 of 
the Penal Code). This was due to his participation in a conviction for guerrilla 
activity, which he later confessed on several occasions in the investigations con- 
cerning him”.*° 

In view of the procedural chronology of the claim that the conviction 
of the Post Office workers was a case of bending the law within the meaning 


34 D. Schenk, Die Post von Danzig. Geschichte eines deutschen Justizmords, Reinbek bei Ham- 
burg 1995, p. 98. 

35 Decision of the Third Grand Penal Chamber of the Lübeck Land Court, Se. 3 AR 1/98 
in a resumed proceeding in the case of the Eberhardt Group led by the Wartime Military Court 
in Gdańsk. The text of the decision was appended to the Polish edition of D. Schenk, op. cit., 
p. 283 fl. 

3° Ibid., p. 292. 
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of Section 336 of the StGB, it is necessary to refer first of all to prosecutor 
H.-W. Gieseke as the one who qualified the criminal act and pressed it before the 
court. The focus should therefore be on the provision cited by the prosecution, 
on the basis of which he demanded the death penalty for the defendants. This 
provision entailed the death penalty for anyone “using or possessing firearms or 
other weaponry with the intention of using them to the detriment of the German 
Wehrmacht”.” Being an eyewitness to the events, H.-W. Gieseke knew that the 
accused Postmen shot back, defending themselves against the attack of Gdansk 
policemen, members of the SA and the SS-Heimwehr. The attackers were there- 
fore not soldiers and even the broadest interpretation could not possibly equalise 
the term “the German Wehrmacht” with those of “Gdansk police, the SA and 
the SS-Heimwehr”. The rejection by the prosecution of the natural right of Polish 
Postmen to necessary defence against unlawful assault did not in a legal sense 
turn the attacking policemen into members of the Wehrmacht.* 

Prosecutor H.-W. Gieseke implemented in the room of the Gdarisk Land 
Court his intention to kill all who on 1 September 1939 happened to be in the 
building of the Polish Post Office and dared to resist uniformed Germans, no 
matter what the uniforms were. Although, as he admitted, he brought a howitzer 
which shelled the Post Office building, he failed to achieve his goal at that time, 


but a week later he managed to use a court martial as a legal deadly tool. 


4. A question arises what a defence attorney countering the claim of the prose- 
cution should have said had he really performed his role. This question was an- 
swered in detail by D. Schenk in his seminal text. The defence of the accused 
Postmen should have referred the court to the fact that the Regulations concern- 
ing the laws and customs of war on land, an annex to the Hague Convention of 
1907, excluded in its Article 1 the possibility of treating the accused defenders 
of the Polish Post Office as guerrillas.’ Then the defence should have raised that 
this Convention provision was reiterated in § 3 (2) of the Kriegssonderstrafrechts- 
verordnung, stipulating that guerrillas are not “members of militia and volunteer 
units, provided that they meet the following conditions: 1) they are headed 


37 Vide footnote 33. 

38 “The attackers were police officers and auxiliary police officers, who were not soldiers. Ac- 
cording to the laws in force at the time, both the German one and those of the Free City of Gdańsk, 
they had no legal basis for the assault. Thus, also from a legal point of view, the defenders of the Post 
Office were entitled to act in necessary defence”. D. Schenk, op. cit., p. 106. 

3 Regulations concerning the laws and customs of war on land. Section I. On warring parties. 
Chapter I. Definition ofa warring party. Art. 1. Acts, rights and duties of war apply not only to the 
army, but also to the common mobilization and volunteer troops, provided that they meet the fol- 
lowing conditions: 1) they are headed by a person responsible for their subordinates; 2) they wear 
a permanent and distinguishable distinction badge; 3) they openly carry weapons; 4) they observe 
the laws and customs of war in their actions. 
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by a person responsible for their subordinates; 2) they wear a permanent and 
distinguishable distinction badge; 3) they openly carry weapons; 4) they ob- 
serve the laws and customs of war in their actions”. D. Schenk aptly indicates 
that the content of the provision stipulated that “As a result one could not deny 
the defenders of the Post Office veteran status, and thus they should not have 
been sentenced for guerrilla activity.” Vicariously transferring D. Schenk’s ar- 
gument to the courtroom where the Postmen were put on trial, his interpreta- 
tion of the defendants self-definition as Franktireurs is fully convincing: “The 
Postmen were simply Polish patriots who did not know the term > Freischärler< 
(>guerrilla<) and linked the term >Franktireurs< (>volunteer<) with the gen- 
eral notion of honour”.*! Their calling themselves “volunteers” protected them 
under the Hague Convention as members of a “volunteer unit” who met all the 
criteria of being called “warriors” i.e. veterans and as such should not have been 
sentenced for unlawful “guerrilla warfare” (Freischärlerei) as precisely § 3 section 
2 KSSVO had excluded this. They had their commanders (Inspector K. Gud- 
erski, A. Flisykowski), most of them wore recognizable postmen’s uniforms, 
fought openly, and respected the laws and customs of war. In justification of the 
acquittal of the defendants, the Land Court in Lübeck emphasized that during 
the criminal trial: “The question of what the defendants understood by this term 
(Franktireurs) was left unanswered by the court”. 


5. However, the determination of the importance of the Postmen’s statement was 
not a prerequisite for their acquittal in light of the charge that they had com- 
mitted the crime of “guerrilla warfare”, because according to the findings of the 
Land Court in Lübeck, made earlier by D. Schenk, “the application of provi- 
sions of a ‘special wartime penal code’ was inadmissible” The KSSVO Regula- 
tion entered into force in Gdansk only as of 16 November 1939, and under “the 
Law on a reunification of the Free City of Gdańsk with the German Reich...” 
of 1 September 1939, the city became part of the Reich, while the authority of 
the Wehrmacht judiciary embraced its operation zone outside the Reich’s bor- 
ders. Therefore the Land Court in Lübeck observed that “§ 3 of the special war- 
time penal code (guerrilla — Ferischärlerei) was inapplicable” to the Defenders of 


“ D, Schenk calls “blatant insinuation” the statement by prosecutor Giesecke, who claimed 
that the defenders admitted before him to the crime of Freischärlerei. Admittedly, Alfons Flisy- 
kowski and others during the preliminary hearings, when accused of shooting being Franktireurs, 
answered: “Franktireurs, ja, das sind wir gewesen‘, i.e. “volunteers, right, we were them”. D. Schenk, 
Die Post von Danzig..., op. cit., p. 98; eadem, Polska Poczta..., op. cit., p. 105. The term (Frank- 
tireurs) most probably referred to the name of the corps of French volunteers during the war with 
the Prussians from 1870/71. 

“| D, Schenk, Polska Poczta..., op. cit., p. 104. 

* Ibid., p. 294. 

8 Ibid. 
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the Polish Pots Office in Gdańsk as a crime “committed within the country”. * 
Furthermore, the court raised that “under Article IV of the Basic Law of the Free 
City of Gdańsk on the reunification with the German Reich, until the Führer 
made the final decision on the introduction of German law, all laws (apart from 
the constitution) remained in force” 

6. The criminal bending of the law, which was carried out by the judges of the 
war court in the judgments of 8 and 29 September 1939 in cooperation with the 
military prosecutor, consisted in the sentencing to death on the basis of a non-ex- 
istent law, under which the provision on “guerrilla crime” to the detriment of the 
Wehrmacht was made against the facts, a subsumption of the behaviour of the 
Postmen who defended the Polish Post Office against an illegal police attack. 


German special courts in Polish territories annexed to the Reich 


1. That special courts will be set up in conquered Poland was decided still prior to 
the attack on the country, as evidenced by the order of the commander-in-chief 
W. von Brauchitsch of 26.08.1939, redated to 1.09.1939, authorising army com- 
manders to create such courts in the acquired territories. The activities of the 
special courts in the occupied country were based on the ordinance of 21 March 
1933 establishing special courts in Germany. 

On 30 September 1939 in Frankfurt (Oder), 170 judges, prosecutors and of- 
ficials appointed by the Reich Ministry of Justice to carry out tasks “in the East” 
were addressed by Secretary of State R. Freisler, who pointed out that “every ap- 
pointee should feel that they are part of the front command (...) as representa- 
tives of German culture, the German will for order, and the German sense of law 
(Rechtsempfinden)”“. According to the deputy minister for justice, they were the 
“pioneers of law” with a “political mission”, and each of them as a “national social- 
ist and warrior of German law (...) fights in a national war in the East, shoulder to 


shoulder with others for the sake of the victory of Germanness (Deutschtum)”” 


2. In view of the title of the panel in which the main findings of this paper were 
presented at the conference, i.e. “Responsibility for International Crimes under 
National Law’, below the reader will find a discussion of judgments, the contents 
of which were examined by the author of this paper. Handed down by judges of 
special courts, they are examples of perversion of German national law and vio- 
lations of Article 43 in Division III of the Regulations on the Laws and Customs 


“ Ibid., p. 293. 

45 Ibid. 

4 H, Schlüter, “,...für die Menschlichkeit im Strafmaß bekannt...” op. cit., p. 50. 
“ Ibid., p. 44. 
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of War on Enemy State Territory, annexed to the 1907 Hague Convention. This 
provision stipulated that “except in the event of absolute impediments,’ the oc- 
cupier was to observe the laws of the occupied country. The discussion will there- 
fore focus on the doubly lawless conduct of the judges: due to their bending the 
criminal law of the Third Reich and their violation of international law. Although 
the judges of special courts were aware of the importance of the standards re- 
lating to them, prohibiting violations of the law and protecting the population 
of the occupied Polish territory, they completely ignored them in their rulings. 
The justifications for their judgments bear no trace of reflection on the notion of 
bending German law as a prohibited behaviour of the adjudicating judge, nor of 
thinking in terms of international law that protected the rights of civilians in the 
occupied territory. 

Analysis of the judgements seems to indicate that the normative devaluation 
of apparently inviolable principles of nullum crimen sine lege, nulla poena sine lege 
and lex retro non agit, originally adopted as the cornerstone of the 1871 StGB, 
paralleled the conviction that the notion of Rechtsbeugung (§ 336 StGB) does 
not at all apply to judicial decisions. The following are judgments that will help 
to understand this normative notion, which seems in order also because some 
purely theoretical publications and comments on the particular elements of the 
crime of “bending the law” are often removed from the specific decisions of the 
judges of the Sondergerichts, which were in fact crimes of judicial lawlessness. 


Retroactive punishment 


1. A judgement of the Special Court in Gdarisk of 08.05.1942 is an example 
of the violation of the prohibition of retroactivity (Rückwirkungsverbot)“*. The 
ruling stipulates that the commander-in-chief of the Wehrmacht introduced the 
entry into force of German penal law in Polish territories as early as 5 September 
1939 and indicates that formally this law applied to “annexed Eastern territories” 
on 6 June 1940.” However, these ordinances were cited by the judges of the Son- 
dergericht as “merely confirming” their own conviction of the correctness of the 
generally accepted practice of punishing Poles pursuant to German regulations 
for acts committed in Poland, even years before the outbreak of the war, if they 
were directed against Germans who “today, after their victory, expect justice”. 
Such an “act of justice” was performed by the Sondergericht in Gdansk when 
it punished two Poles, members of the Union of Polish Reservists, who along 


48 Fil no. 6 Sg K Ls 55/42 Federal Archives Berlin, DAHL — RMJ IV g 22 Nr des Aktenbandes 
1384. 

® Verordnung über die Einführung des deutschen Strafrechts in den eingegliederten Ostgebi- 
eten vom 6.6.1940 Reichsgesetzblatt 1940 I, p. 844 ff. - Ordinance on the introduction of German 
criminal law in the incorporated Eastern territories. 
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with others on 14 June 1935 joined a gathering of the Party of German Youth 
in a location near Gdynia and obstructed the proceedings by “making vile state- 
ments and singing incendiary Polish songs”. As the Polish policeman did not take 
action, the moderator of the meeting moved for its conclusion and the German 
participants leaving the venue were “beaten by Polish reservists, who turned into 
a thuggish horde”. The first defendant, who did not take part in the brawl, was 
sentenced to two years’ imprisonment for participating in a riot under the ordi- 
nary type — § 125 para. 1 StGB.*° The other was sentenced to 3.5 years in prison, 
justified by the fact that he “used weaponry, throwing a light chair and hitting in 
the back a German speaker passing by, a member of the Gdańsk Senate”! It is 
not clear from the verdict how far back in time the judges’ power to punish Poles 
was to satisfy the German “expectation of justice”. Thus, an unrestricted principle 
was adopted with regard to German criminal law on occupied Polish territory, 
namely lex retro agit. 


2. It is not easy, sine ira et studio, to recreate the convoluted interpretation of 
the judges of the Sondergericht Grudziądz, (Dr Schönfeld — presiding judge, 
justices Dr Bull, Grossmann), who in a judgement of 12.12.1941 sentenced 
to death a Polish officer, a prisoner of war, for an act committed 7 days prior 
to the attack of the Reich on Poland. The defendant, Lieutenant W. Bekierski 
brought by the Sondergericht from an Oflag, or a camp for POWs - officers, 
arrested on 24.8.1939 “the Volksdeutsche Husarek and Teschendorf for their 
having assisted other Volksdeutsche, who had recently received draft letters to 
the Polish army, to escape across the Reich’s border”. It was pointed out that 
such escapes from Poland were called for by the German radio, and the brother 
of the Volksdeutsch Hussarek captured by the Polish army, called to serve in the 
Polish army, had already managed to escape to the German side of the border. 
In this way, it was claimed, the Volskdeutsche, who were Polish citizens, “evad- 
ed military service in the Polish army”; it was rightly pointed out that “it was 
a crime under Polish law”. 


5 § 125 para. 1 StGB: Ifa crowd gathered in a public place perform acts of violence against 
persons or property, anyone who takes part in such a gathering will be punished for violating public 
order (Landfriedensbruch) with a prison sentence of no less than 3 months. 

>! § 125 para. 2 StGB: The leader, as well as anyone who violates a person or plunders things, 
destroys or damages them, will be punished with imprisonment in a strict prison for up to 10 years. 

5 File no. KLs 61/64 Federal Archives Berlin, DAHL - RMJ III g 22 Nr des Aktenbandes 
1007/42. 

53 The Polish Military Penal Code of 1932 set out: Article 45 $ 1: Anyone who, while being 
obliged to perform military service, fails to comply with an appointment or public call for such 
service within a specified period of time, shall be subject to the penalty of deprivation of liberty in 
a prison or fortress for up to two years or to the penalty of military arrest. The more severe penalty 
of imprisonment (up to 10 years) was due for action aiming at a permanent evasion of the military 


duty - Article 46. 
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The defendant, commanding a small unit of Polish border guards at the rail- 
road station, reported the arrest of two Germans escorting Volksdeutsche across 
the border. His commanding officer, a colonel inspecting the border post, or- 
dered that “25 strokes be dealt to each of them”. This order was carried out with 
the use of military leather belts, “which was the usual practice for a long time in 
relation to both Germans and Poles trying to cross the border illegally, and then 
they were let go”. 

According to the findings of the investigation, in the conditions of the mobi- 
lization ordered in Poland,” the arrested Germans could have been handed over 
to a military court and executed under an ad hoc conviction by such a court, for 
providing assistance to fugitives to illegally cross the border and evade military 
service. However, the Volksdeutsche Husarek and Teschendorf were released after 
the subordinates of the lieutenant who commanded the unit obeyed his order, as 
directed by the colonel. In a detailed justification of the verdict, it was stated that 
“the defendant did not have to carry out such an unlawful order.” Nevertheless, 
as the Sondergericht concluded, he “aggravated” the execution of this order by 
the soldiers under his command by ordering the detainees to take off their pants, 
lie down one by one on a bench in the station’s waiting room, after which the 
soldiers dealt calculated “strikes with leather belts on the bare behinds” of each of 
them (Schläge mit den Lederkoppeln auf das entblösste Gesäß). As the judges not- 
ed, in this way “the defendant humiliated both Germans and manifested his fa- 
natical hatred of Germanness (Deutschtum), defaming their honour (die Ehre)”. 

When, in accordance with procedure, the death sentence was handed down 
to the Minister of Justice in Berlin, who could, by virtue of the authority vested 
in him by the Reich Führer, pardon the convict, the judges of the Sondergericht 
vociferously opposed this option. They justified their position on the grounds 
that the convict had shown particular contempt for the honour of the two Ger- 
mans, praised by the Sondergericht for their behaviour as they “had only acted in 
accordance with their duty to the German nation (die nur ihre Pflicht gegenüber 
ihrem Volkstum taten)”. Furthermore, the prosecutor general in Gdańsk in his 
opinions justified the necessity to carry out the execution in that “the convict’s 
conduct was a mockery devoid of any legal sense and points to a general atti- 
tude, which must have impacted his subordinates and other Polish circles, being 
an element of the persecution of Germans taking place still before the outbreak 
of the war, making the situation unbearable”. It was therefore concluded that 
“the Volksdeutsche, helpless at that time and maltreated, can today expect that 
(the perpetrators — author’s note) would be appropriately punished”. 

The files of this case show the typical reasoning of judges who first decided 
on the death penalty, required “for the sake of the German people, and then 


5 Alert mobilisation in Poland started on August 24 at 6:00 am. 
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invoked, even beyond analogia iuris, any criminal provision, even if not in force 
at the time of the act, to justify the conviction. 

In the aforementioned case of a Polish officer, his conviction was based on 
a provision of the ordinance of 5.12.1939 “against violent criminals” (Verordnung 
gegen Gewaltverbrecher - Gew-VVO), whose underlying idea could in no way 
be seen as even tangentially related to the conduct alleged to the defendant. The 
provision invoked in the sentence read as follows: 

“Violent acts committed with the use of weapons. § 1 (1) Whoever, in the 
course of rape, street assault, bank robbery, or any other grave act of violence 
uses a firearm, a cutting or stabbing weapon, or any other equally dangerous in- 
strument, or endangers the life or health of another, shall be punished by death”. 

Ignoring in their justification of the criminal qualification that this provision 
could not be applied to the defendant at all, even by the most far-reaching anal- 
ogy, the judges found that the defendant's conduct constituted an “objectively 
severe act of violence committed with the use of dangerous tools, which were 
military belts and his fist” (he allegedly hit witness Teschendorf in the face with 
his fist after the latter had called Polish soldiers who had beaten him with mili- 
tary belts a “gang”. 

A desk officer at the Berlin Ministry of Justice, while preparing a submission 
for the Minister of Justice on the execution of the sentence, confirmed and elabo- 
rated on the claim that “objective assumptions of the provision of § 1 Gew-VVO” 
applied to the case at hand since maltreatment with the use of leather belts, even 
without the use of their metal buckles* meets the criteria of a “equally dangerous 
instrument in the meaning of this provision” and moreover included punching 
Teschendorf. However, the consensus of opinion as to the legal classification of 
the defendant's act did not lead to acceptance of the punishment meted out to 
the accused Polish officer. A ministerial official pointed out that the prosecutor 
at the Sondergericht had concluded that there were grounds for commuting the 
death penalty to “a sufficient sentence of 10 years in a stringent penal camp”. At 
the same time, it was pointed out that the Polish officer did not correspond to the 
“type of criminal” referred to in § 1 of the Gew-VVO (committing rape, street 
assault or bank robbery) and that the consequences of his act were not severe 
for the Volksdeutsche victims within the meaning of this provision, so a qualifica- 
tion on the basis of the relevant provisions of the criminal code was proposed”. 


55 Both the Volksdeutsche admitted that they had been beaten “only with the leather parts of 
military belts, without the use of (metal) buckles”. 

5 The Sondergericht prosecutor already at the trial moved for a change of the legal qualifi- 
cation, indicating a possible invocation of $ 223 StGB (“Whoever intentionally abuses another 
person’s body or causes damage to their health will be punished for bodily harm in prison for up 
to three years or a fine”) and § 223a StGB (“If the injury was inflicted with a weapon, in partic- 
ular a knife or any other dangerous tool, either by deceitful assault, or jointly with many persons 
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The decision to commute the death sentence to 10 years of strict penal camp for 
the Polish officer as a “criminal making use of violence” was signed by Minister of 
Justice F. Schlegerberger on 19.3.1942. 

Criminal bending of the law taking place in this judgement violated the 
1907 Hague Rules, whose Article 4 ordered the humane treatment of prisoners 
of war. Depriving the sentenced person of the status of a prisoner of war and his 
incarceration in a penal camp in the conditions calculated to physically annihi- 
late the prisoners meant subjecting him to inhumane and cruel treatment and 
left him with no chance of survival. The conviction was predicated on a crim- 
inal law that was not in force at the time of the events and violated the basic 
rule of subsumption. 


Punishing Poles for evading military service in the Wehrmacht 


1. In the judgment presented above the judges of the Sondergericht stated that 
the Volksdeutche who were Polish citizens fleeing to the Reich after being called 
up to the Polish army, “acted in accordance with their duty towards their nation”. 
A different view was taken by the German judges in relation to Poles in the occu- 
pied country, who were considered to be evading the service in the Wehrmacht. 

In the Polish territories incorporated into the Third Reich (Gdansk-West, 
Prussia, Wartheland), a system was created that degraded Poles in all legal and 
social aspects and consequently, contrary to the Hague Regulations of 1907, 
enforced the “oath of allegiance to the enemy state” through applications for 
registration on the German nationality list (Volksliste). Such an entry protected 
against deportation which meant a loss of the entire possessions and offered food 
inaccessible for other inhabitants of the annexed territories. In many cases it was 
the one and only chance for survival. 

After the Eastern front was halted near Moscow, special courts in 1942 most 
clearly concluded that they need to terrorise Poles to enrol in the Wehrmacht and 
as a result made a military pledge and defended their new “Fatherland”. 

To this end was “bent” a provision of the Kriegssonderstrafrechtsverordnung 
(KSSVO) of 17.08.1938%. It read as follows: “The weakening of the defence 
power will be punished by death (...) of anyone who for the purpose of wholly, 
partially, or temporarily evading his own or another person’s obligation to per- 
form military service, commits self-mutilation or uses a means calculated to de- 
fraud or another manner”. 


or in a life-threatening manner, the punishment will be at least two months’ imprisonment”. This 
provision offered no grounds for a death sentence; in his final speech at the trial, the prosecutor 
requested a 10-year prison sentence. 


57 Reichsgesetzblatt 1939 I, p. 1455. 
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2. As for punishment for the crime of weakening the defensive power, the most 
far-reaching reasoning bending the law, with reference to the judge’s “healthy 
national sense”, found expression in a judgment handed down on 6.2.1942 by 
the Sondergericht Grudziądz, sentencing to death B. Kruczinski .** Although 
the defendant himself did not apply to be entered on the Volksliste, he did ap- 
ply for permission to marry a Volksdeutsch woman, and when asked by a police 
official about his military service he said: “I serve if I must” (Ich diene, wenn 
ich muß). Uttering these words was considered by the judges of the Gruziadz 
Sondergericht to be criminal evasion of military service, weakening the de- 
fensive power of the Reich and cited as the basis for conviction $ 5 (1) Ziff. 
3 KSSVO. Although the final part of the provision referred to the evasion of 
conscription by “any other means” than self-inflicted injury or fraud, the court 
did not explain why it considered Kruczinski’s incriminating words to be tan- 
tamount to the commission of a crime. 

When the case came before the Reich Minister of Justice, in a clemency 
proceeding, the ministerial clerks relied on the opinions of the Oberkomman- 
do der Wehrmacht (24.03.1942) and the minister of the interior (08.06.1942). 
Both jointly questioned the punishment of B. Kruczinski who, as they no- 
ticed, had no German citizenship and was therefore unfit for committing the 
crime of evading the military service obligation in the Wehrmacht. As can be 
inferred, it was concluded that sending Poles with no German citizenship to 
the ranks of the German army by the judges of the Sondergericht under the 
threat of the death penalty would not strengthen the defensive power of the 
Reich but could have the opposite effect. It was written in the opinion of the 
Wehrmacht command that the convict’s statement to the official “was not fit to 
implement evasion of military service”. It was found that the meaning of the 
words he spoke expressed a willingness to serve — “I serve if I must” — and not 
an intention to avoid it. The death sentence therefore appeared to be a pun- 
ishment for the Pole’s lack of enthusiasm about the prospect of serving in the 
Wehrmacht, which conduct was neither defined as a crime under § 5 (1) Ziff. 
3 KSSVO, nor could be justified per analogiam iuris, especially that not being 
a Reich citizen he could not serve in the Wehrmacht. 


58 Strafsache gegen B. Kruczinski, IV g 22/1248/42, Federal Archives Berlin, DAHL - NJ 
-2964. The matter elaborated on in: W. Kulesza, ‘Polacy wpisani na Volksliste a obowiązek służ- 
by w Wehrmachcie w świetle wyroków Sądu Specjalnego w Toruniu; Studia luridica Toruniensia, 
2018, vol. XXIII, p. 113, footnote 23. 

5 Tt may be assumed that the Wehrmacht command reasoned that faced with a possible the 
death penalty, Poles would comply with the order to obediently serve in the army in order to avert 
an immediate danger to their lives, and then would desert the army at an opportune moment. 
W. Kulesza, ‘Polacy wpisani na Volksliste..., op. cit., p. 109. 
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3. The death sentence was passed on W. Zydel for evading military service by 
the Sondergericht Torun by a judgement of 19.05.1942;® the judges justified 
it in a manner typical of penalisation by analogy with the principle indicated 
in § 2 StGB. In an argument relating to the criminal qualification of the con- 
duct attributed to the accused, they stated: “If one does not directly apply to 
such an offender § 5 (1) Ziff. 3 KSSVO, it is necessary to look upon his act as 
reprehensible at least according to the underlying idea of this provision and 
a sound national sense.” The defendant in the case was enrolled on the Volksliste 
without his consent, and when he received a summons to appear at the military 
draft board to enrol for military service, he did not do so, but sent back his 
Volksdeutsch identity card, writing to the office: “Having been summoned for 
conscription, I inform you that I am not aware that I remain in a duty relation- 
ship with the German Wehrmacht. Previously, I had Polish citizenship, and at 
the moment I have no other citizenship.” 

W. Zydels conviction was justified on the grounds that “those entered on the 
German Volksliste in Chapter III, as applicants for citizenship, could, contrary to 
the law, commit acts to evade the military service expected of them.’ The argu- 
ment concludes as follows: “A German, also a Volksdeutsch in the position of the 
defendant, who is not ready to defend the country at the moment of grave danger 
to the Nation and the Reich cannot count on pardon”. Speaking out against their 
pardon of the convict in an opinion submitted to the Reich Ministry of Justice, 
the judges (Breier, Deike, Dr von Grosschopff ) raised: “Zydel, who was undoubt- 
edly a self-declared Pole and did not try to be considered a Volksdeutsch, sent back 
the Ausweis only to avoid becoming a soldier, which is highly reprehensible”. 


4. In the cases of B. Kruczyński and W. Zydel, both sentenced to death, an ef- 
fective exceptional appeal for the nullification of the verdicts was lodged on the 
grounds that they did not have German citizenship. In the case of W. Zydel, it 
was pointed out that his inclusion in Part III of the Volksliste did not in itself 
mean that he had been granted the citizenship of the Reich. 

The Reichsgericht recognised a nullification complaint on 28.09.1942," re- 
pealing the judgement of the Sondergericht Toruń, stating that the “very fact of 
a former Polish citizen being entered into the Third Division of the German 
Volksliste did not justify the military service obligation”. The conclusion noted 
that “former Polish citizens will not be obliged to defend the Reich until they 
have acquired German citizenship, which makes it impossible to apply to them 
§ 5 (1) of the KSSVO to justify their obligation as Polish nationals and to force 


© 4 Sg. K.Ls. 45/42 Federal Archives Berlin, DAHL - NJ — 2964. More on the course of the 
case in W. Kulesza, Polacy wpisani na Volkslistę..., op. cit., p. 111. 
415 C 33/42, Federal Archives Berlin, DAHL — NJ - 2964, IV g22 1500/42. 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


Crime of bending the law (Rechtsbeugung) by German special courts in occupied Poland 4] 


them into military service.” Therefore, “the annulled conviction of the defendant, 
who had no German citizenship, as being based on erroneous legal considera- 
tions is unjust (ungerecht)”. 

It continues with a passage whose juristic hypocrisy is unbeatable and in 
which the Reichsgericht indicated the bending of the law it expected from the 
judges of the Sondergericht, writing that: “This, however, is not sufficient for an 
immediate acquittal of the accused by the special court. It cannot be established 
with the requisite certainty that the accused is not guilty of attempting to evade 
military service.” With this recommendation, the case was referred for recon- 
sideration, which meant that the special court could convict any Pole who was 
not a Reich citizen for attempted evasion of military service and impose a heavy 
prison sentence of 3 to 15 years (§ 44, § 14 StGB). With this ruling, the Reichs- 
gericht created a legal state in which lack of Reich citizenship was no obstacle to 
the draconian punishment of a Pole for evading the defence of Germany. 

It would be hard to assume that the Reichsgericht justices (Klingsporn — pre- 
siding judge, Dr. Schäfer, Dr. Rohde, Dr. Iber, Dr. Everling) would not have been 
aware that W. Zydel’s rejection of German citizenship could not in any way be 
juristically seen as an attempt, i.e. “the onset of a crime” of a Reich citizen evading 
military service in the Wehrmacht. According to the then commonly accepted 
commentary to the Criminal Code, attempt, as the punishable beginning of the 
execution of a crime, occurs when “the very behaviour of the perpetrator cre- 
ates an immediate danger to the legally protected interest.’® In a situation where 
there was no legal obligation to serve in the army because the man did not have 
German citizenship, he could not be punished for attempted evasion of military 
service understood as creating an imminent danger of weakening the defensive 
power of the Reich. The position of the Reichsgericht meant in fact that persons 
without citizenship, which entailed an obligation of enrolment in the army, can 
also be made to serve in the military by the threat of punishment for attempted 
dodging of the obligation which did not apply to them. 


5. Ihe Regulation of 31.01.1942 (RGBI. I, p.51) on the German national list 
amended the earlier regulation, which did not link the entry in Division III of 
the Volksliste with the granting of citizenship, and thus did not entail an obliga- 
tion of enrolment in the army. The new regulation stipulated that this regula- 
tion imposed an obligation of military service in the Wehrmacht, invoked by the 
Sondergericht Torun (Breier as the presiding judge, Deike, Dr. von Grosschopff ), 


© Attempt was “penalised less stringently than the act”, yet if “a crime is punishable by the death 
penalty (...) then the penalty of a strict prison will be no less than three years (§ 44 StGB). A strict 
prison sentence entailed “a permanent exclusion from service in the German army” (§ 31 StGB). 

& A. Dalcke, K. Schäfer, in: A. Dalcke, E. Fuhrmann, K. Krug, K. Schäfer, Strafrecht und 
Strafverfahren..., op. cit., p. 41. 
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which issued a death sentence on 15.10.1942, under § 5 (1) Ziff. 3 KSSVO, on 
W. Miszalowski, a Pole who married a Volksdeutsche, was entered on a Volksli- 
ste and was notified orally to “expect an immediate call to arms”. Not wanting 
to leave his wife alone, after their several-month-old child died, on 11.07.1942 
he “cut off four fingers of his left hand with an axe on a stump”. The ministerial 
official referred approvingly to the Sondergericht’s judgement and made a note 
in a document dated 08.12.1942, as he did before (28.09.1942), and the Reichs- 
gericht noted that “The defendant would have attempted to breach his military 
service obligations even if he had not been a German citizen”. * 


Punishing a Polish girl for thinking about the victory of Polish soldiers 


Under a judgement of 24.04.1942, the Sondergericht Poznań (presiding judge 
Bömmels, justices Dr. Hucklenbroisch, Dr. Görner) sentenced 16-year-old B. 
Pięta for “showing an attitude hostile to the Germans by her hateful activity”, an 
offence under section I subsection 3 of the Polenstrafrechtsverordnung. 

The defendant’s criminal behaviour consisted in the possession of a piece of 
paper with a Polish text, hidden in her Ausweis. The judges emphasized that the 
defendant attached considerable importance to the content of the note, which 
had been translated into German, and stored it in a special way. The note with the 
aforementioned words was revealed by chance, when the defendant offered her 
Ausweis in a cover to the official to receive a sickness certificate (Krankenschein). 

Since the published verdict contains only the German text, its translation 
must be offered here: 

“Hitler: My soldiers are like green grass all over the world. 

Mussolini: My soldiers are like the most beautiful roses. 

Sikorski: My soldiers are like bulls that eat grass, shit on roses and will win. 

Take off the furs and sheepskins with which the German army can warm their 
cold asses. 

For Easter, people will bake cakes pale like Hitler, thick like Göring and crisp 
like the Germans will be. 

The carpenters were searched and the last rescue beams were taken away”. 

It was emphasized in the justification of the sentence that the accused ex- 
plained her behaviour to the police and before the court in a different way as 
to how long she had been in possession of the note, lying that she had not read 
the sentences written on the note and had forgotten about it. According to 
the judges, she preserved the note “with care” in order to further disseminate 


“ This sentence was underlined in the original document. File no. Sg.K.Ls. 208/42, Federal 
Archives Berlin, DAHL - RJM IV g 22, Nr des Aktenbandes 2099/42. 

© 140/42, III P 74, published by K.M. Pospieszalski, op. cit, pp. 370-371. 

é Ibid., p. 371. 
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its content at an opportune moment, aware of the punishable nature of her 
conduct. When sentencing the accused, the court did not examine the content 
of any of the written sentences, limiting itself to stating that, as quoted, it re- 
quired “no further arguments’. 

Recognising that the accused, because of her age, had no knowledge of 
the “full significance of her behaviour”, the court punished her with “a lenient 
3-month sentence in a penal camp”. 

The provision of section I, subsection 3 of the Polenstrafrechtsverordnung 
used as the basis for the conviction described the punishable act as the behay- 
iour of Poles who “by their hateful or seditious activities display an attitude 
hostile towards Germans, in particular speak in hostile terms about Germans”. 
Contrary to the basic rules of understanding the nature of any criminal provi- 
sion, the judges assumed that the mere “possession” of a note was tantamount 
to committing a crime. 


Sentence for writing a letter to a brother 


Another sentence by the same the Sondergericht in Poznan of a year later, 
05.03.1943,” (presiding judge Rex, justices Dr. Müller, Rüdiger) analysed in 
detail the contents of the sentences in a letter written by F. Walinski to his 
brother Anton, who “was a Polish soldier and as such was incarcerated in 
a camp in Hungary”. Understandably, aware of the then situation on the front- 
line and the imminent defeat of the Third Reich, the judges wished to contrib- 
ute to the “ultimate victory” in the total warfare announced after the Battle of 
Stalingrad. The letter bore the date “24 January 1943” and in a veiled form, 
with the use of codewords, described the progress made by the Allies in the war 
and shared a prediction of its further course: “I suspect that the current period 
will conclude in June at the latest” and furthermore: “When one looks at all 
this, they may really take heart and think: One more year to go...”. 

The court decoded the semantics behind the sentences of the letter: 

“The Bollard lays all of them on the table and mercilessly tans their skin’; 
“The Bollard works perfectly well”; 

“The English lad along with his foster brother make great headway in the 
learning of a strategy”. 

The ratio decidendi mentioned that the defendant, the author of the letter, 
wrote about the Soviet Union (Bollard), England (English lad) and the Unit- 
ed States (English lad’s foster brother) and admitted to it. In the letter he also 
wrote about two popular actors before the war, broadcasting satirical dialogues 


7 File no. Sd 4a Ls 33/43, I W 1043, published by K.M. Pospieszalski, op. cit., pp. 394-397. 
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on a Lviv radio station (most likely Szczepko and Tońko)*, who said that after 
the war one of them would “wash and the other one hang”. In the following 
sentence the defendant wrote: “Our old man is preparing for this task...”. 

An in-depth exegesis of the entire text and the pride of the judges in their 
ability to carry out deductive reasoning (probably supported by the Gestapo 
interrogation technique, helping to determine the content of the coded mean- 
ings of the words), as seen in the justification for the conviction, led the court 
to formulate the following statement : “The accused expressed in a letter that 
the German resistance (deutsche Widerstand) would break down in June 1943 
and this would end the war, followed by the hanging of the Germans by Poles, 
in which even his 70-year-old father would like to participate.” In this way, “the 
accused showed joy with and consent to the acts of revenge he desired,” which, 
according to the court, expressed his hostile attitude towards the Germans and 
constituted an offence under section I subsection 3 of the Polenstrafrechtsver- 
ordnung. 

The Sondergericht began reflection on the punishment from the statement 
that the defendant “knew and wanted” the letter with news about the military 
situation reach “former Polish soldiers” in an internment camp and this would 
strengthen their will to resist (Widerstandswille). It was stressed in the convic- 
tion of the court that the accused would have instigated and participated in ac- 
tual assaults on the Germans himself and “would not have refrained from such 
brutality and atrocities against German women and children as had already 
taken place in Poland in September 1939 ” was also justified. 

The summary of the argument states that the accused poses a real threat 
to the German people (Deutschtum) because he would have participated in 
actions against the Germans if there had ever been an attempted uprising of 
Poles, and therefore “only the death penalty is a just punishment for the ac- 
cused’s action”. In fact, the accused was sentenced not for the “deed,” but for his 
thoughts, which he wanted to share with his brother, a soldier of September 
1939. Judges in the service of barbaric criminal law therefore ruled as if they 
had not understood the basic principle of justice, namely cogitationis poenam 
nemo patitur, during their studies in the Law School. The death sentence in 
this case clearly shows that, according to National Socialist law and the law- 
yers serving it, all Poles were to be subject to judicial extermination for their 
thoughts arising from “hostile attitudes towards Germans”. Special Courts 
were in fact “judicial execution squads” and members of the jury should not be 
seen as “judges” but rather as murderers ordering an execution. 


® See a discussion of this judgement in: W. Lemiesz, Paragrafi zbrodnia, Warszawa 1963, p. 52. 
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Conclusion 


The judgments presented above may serve as a casuistry illustrating the concept 
of criminal bending of the law within the meaning of § 336 of the StGB, in stark 
violation of elementary principles of justice. Under German law, the criminal 
bending of the law in a death sentence should, on the basis of a single, actual 
confluence of crimes, also entail liability for murder, and the bending of the law 
concluding with a prison sentence should entail liability for the unlawful im- 
prisonment of the convicted person. In cases where a conviction would not be 
carried out, its delivery should be qualified as an attempt to commit an effective 
crime by bending the law. This model of responsibility was not, however, con- 
firmed in the Federal Republic by convictions of the Sondergerichte judges who 
passed criminal judgments.” 

The reason cited to justify the exemption of National Socialist judges from 
criminal liability for bending the law was that they were unable to prove to them 
the direct intention with which they were attributing the characteristics of an act 
prohibited by Section 336 of the StGB. It was considered that a possible inten- 
tion was not sufficient for the existence of this judicial offence.” The presenta- 
tion of this issue, taking into account the most recent literature, has exceeded the 
scope of this paper and has been therefore singled out for a separate publication. 
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Abstract 


German criminal law provides for the criminal liability of a judge for the crime of vio- 
lating the law. Since the beginning of World War II, this crime was committed in the 
occupied Polish territory by the judges of German special courts (Sondergerichte), sen- 
tencing Poles and Jews to draconian punishments under a special regulation on criminal 
proceedings against these nations. The death penalty was common, including for acts 
not prohibited by law. German judges “created” crimes themselves, guided by a “healthy 
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national sense”. The punishment was based on legal analogy, violating the elementary 
principles of criminal law: zullum crimen sine lege, nulla poena sine lege, nullum crimen 
sine lege certa, lex retro non a git, and co gitationis poenam nemo patitur. The paper provides 
examples of such judgments aimed at terrorizing inhabitants of occupied Poland and its 
systemic extermination, carried out under the guise of applying laws. The first contro- 
versial verdict sentenced to death 38 heroes of the Polish Post Office in Gdańsk before 
the invasion of the German police on the day the war broke out, i.e. 1 September 1939. 
In the last referenced sentence, a Pole who was sentenced to death wrote a letter to his 
brother, a soldier who participated in the struggle in September 1939; the letter, from the 
beginning of 1943, expressed hope for the imminent victory of the Allies over the Third 
Reich. Jadges who issued such judgments were murderers who perverted justice, which 
raises the question of their responsibility for the crimes committed. 


Keywords: World War II, German special courts (Sondergerichte) in occupied Poland, 


crime of bending the law (Rechtsbeugung), Nazi criminal law for Poles and Jews (Polen- 
strafrechtsverordnung), German judges as murderers 
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Die strafrechtliche Verfolgung von nationalsozialistischen 
Verbrechen in der Bundesrepublik Deutschland - 
Bilanz und Weichenstellungen 


Die alliierte Ahndung von NS-Kriegsverbrechen 
nach dem Zweiten Weltkrieg 


In der Zeit unmittelbar nach Ende des Zweiten Weltkriegs bestimmten die al- 
liierten Besatzungsmächte die strafrechtliche Ahndung von NS-Verbrechen in 
Deutschland. Sie hatten schon während des Krieges deutsche Völkerrechtsver- 
letzungen angeprangert und in der „Moskauer Deklaration“ vom 30.10.1943 de- 
ren justizielle Verfolgung angekündigt. Grundsätzlich sollten die Täter an dieje- 
nigen Staaten ausgeliefert werden, in denen sie ihre Verbrechen begangen hatten 
und dort abgeurteilt werden. Außerdem einigte man sich in der Folge darauf, 
eine kleine Gruppe von Hauptverantwortlichen in einem symbolischen Akt — 
und bis dahin völkerrechtlich einzigartigen Vorgehen - vor ein internationales 
Gericht zu stellen und damit auch die Öffentlichkeit über die Verbrechen der 
Nationalsozialisten aufzuklären. Zu diesem Zweck wurden ein Internationaler 
Militärgerichtshof geschaffen und in einem eigens für ihn entworfenen und an 
die Prinzipien des Völkerrechts anknüpfenden Statut die Rechtsgrundlagen für 
eine Bestrafung festgelegt. Von November 1945 an verhandelte der Gerichtshof 
in Nürnberg fast elf Monate lang gegen 22 Angehörige der Führungsriege des 
NS-Staates, gegen Parteikanzleichef Martin Bormann allerdings in Abwesenheit. 
19 der Angeklagten wurden schließlich verurteilt, darunter zwölf (einschließlich 
Bormann) zum Tod.! 

Daran anschließend fanden in Nürnberg zwölf sogenannte Nachfolgepro- 
zesse statt, die aufgrund der zunehmenden Uneinigkeit der Alliierten von den 


! Einen Überblick über die alliierten Prozesse bieten: N. Frei (Hg.), Transnationale Vergangen- 
heitspolitik. Der Umgang mit deutschen Kriegsverbrechen in Europa nach dem Zweiten Weltkrieg, 
Göttingen 2006, zu den hier und nachfolgend genannten Zahlen, S. 31; K.C. Priemel, A. Stiller 
(Hrsg.), NMT. Die Nürnberger Militartribunale zwischen Geschichte, Gerechtigkeit und Rechts- 
schöpfung, Hamburg 2013; A. Weinke, Die Nürnberger Prozesse, München 2006. 
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Amerikanern allein geführt wurden. Sie richteten sich gegen führende Vertreter 
der Exekutive des NS-Staates aus den Bereichen Medizin, Justiz, Ministerien, SS 
und Polizei, Militär sowie der Industrie. Gesetzliche Grundlage für diese Prozes- 
se war das Gesetz Nr. 10 des Alliierten Kontrollrats vom 20. Dezember 1945, das 
sich an das Statut des Internationalen Militärgerichtshofs anlehnte. Schon 1945 
begannen außerdem in allen vier Besatzungszonen Militärgerichtsprozesse der 
jeweiligen Mächte, die sich unter anderem gegen das Personal von Konzentrati- 
onslagern richteten. 

Von wenigen Ausnahmen abgeschen hatten all diese Prozesse Verbrechen 
zum Gegenstand, die in der Zeit des Weltkriegs zumeist an nichtdeutschen 
Staatsangehörigen begangen worden waren. Insgesamt wurden von den Alli- 
ierten in den westlichen Besatzungszonen in der Zeit von 1945 bis 1951 über 
4000 Personen wegen NS-Verbrechen verurteilt.” 


Die Grundlagen und Ergebnisse der westdeutschen Strafverfolgung 
Auch die deutsche Justiz ahndete seit dem Herbst 1945 NS-Verbrechen. Die 


deutschen Gerichte waren zwar von den alliierten Besatzungsmächten zunächst 
geschlossen worden. Ab Juni 1945 konnten sie jedoch sukzessive ihre Arbeit wie- 
der aufnehmen, allerdings mit gesäubertem Personal und unter alliierter Ober- 
aufsicht. Außerdem blieb ihre Zuständigkeit in den ersten Jahren beschränkt auf 
Verbrechen begangen von Deutschen an Deutschen und Staatenlosen.? Rechts- 
grundlagen dieser Ahndung waren das von wesentlichen NS-Bestimmungen 
gesäuberte deutsche Strafgesetzbuch sowie das alliierte Kontrollratsgesetz Nr. 
10, aus dem fast ausschließlich die Strafbestimmung wegen Verbrechen gegen 
die Menschlichkeit zur Anwendung kam. Allerdings konnte dieses Gesetz, das 
anders als das Strafgesetzbuch auch eine rückwirkende Bestrafung ermöglichte, 
nach entsprechender Ermächtigung der Besatzungsmächte nur in der britischen 
und der französischen (wie auch der sowjetischen) Besatzungszone zur Anwen- 
dung gebracht werden, nicht jedoch — mit Ausnahme von Berlin — in der ame- 
rikanischen. Soweit möglich wendeten die Gerichte das Kontrollratsgesetz und 
das deutsche Strafgesetzbuch in Idealkonkurrenz an. 

Seit 1948 wurden die alliierten Beschränkungen in der Gerichtsbarkeit lang- 
sam gelockert und zu Beginn des Jahres 1950 weitestgehend ganz aufgehoben. 
In Summe waren bis dahin (1945-1949) von deutschen Gerichten auf dem 


? Die in der sowjetischen Besatzungszone bzw. der späteren DDR von der Besatzungsmacht 
und der ostdeutschen Justiz durchgeführten Prozesse bleiben in diesem Aufsatz mangels Vergleich- 
barkeit der Zahlen außerhalb der Betrachtung. Zu groß sind die Unterschiede bei den rechtlichen 
Grundlagen und den bestraften Tatbeständen. Außerdem wurden in Ostdeutschland in nicht we- 
nigen Prozessen grundsätzliche rechtsstaatliche Garantien nicht beachtet. 

> Vgl. dazu grundlegend E. Raim, Justiz zwischen Demokratie und Diktatur. Wiederaufbau und 
Abndung von NS-Verbrechen in Westdeutschland 1945-1949, München 2013. 
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Gebiet der nunmehrigen Bundesrepublik (inklusive West-Berlin und dem bis 
1955 autonomen Saarland) immerhin 4685 rechtskraftige Verurteilungen we- 
gen NS-Verbrechen ergangen.* 

Auch nach Griindung der Bundesrepublik Deutschland im Mai 1949 blieb 
die ordentliche Strafgerichtsbarkeit dem föderalistischen Staatsaufbau folgend 
Sache der in ihrer Mehrzahl schon 1945/46 gebildeten Bundesländer. Mit dem 
Bund betrat jedoch ein neuer justizpolitischer Akteur das Feld, der auf ein Ende 
der Entnazifizierungsmaßnahmen, eine Aufhebung von alliierten Gesetzen und 
eine Wiederherstellung der Rechtseinheit im Staatsgebiet drängte. Der Ende 
1950 errichtete Bundesgerichtshof sollte als zentrales Obergericht für Revisio- 
nen in Strafsachen die Einheitlichkeit der Rechtsprechung garantieren. 

Wesentliche Folgen sollte es haben, dass die Bundesregierung auch hinsicht- 
lich der Ahndung von NS-Verbrechen ein striktes Rückwirkungsverbot von 
Gesetzen vertrat. Dieses Rückwirkungsverbot, das sich auf den weithin akzep- 
tierten Rechtsgrundsatz „nullum crimen, nulla poena sine lege“ stützte, war im 
1949 verabschiedeten Grundgesetz der Bundesrepublik Deutschland (Artikel 
103) verankert und setzte sich vom NS-Recht ab, wo dieser Grundsatz vielfach 
missachtet worden war. Auch die 1950 in Kraft gesetzte Europäische Menschen- 
rechtskonvention bekennt sich zu ihm, lässt aber in Ausnahmefällen in einem 
gerade im Hinblick auf die Verbrechen des NS-Regimes eingefügten Zusatz eine 
Durchbrechung zu. Die Konvention wurde 1952 auch in das bundesdeutsche 
Recht übernommen, allerdings ausdrücklich ohne den eine rückwirkende Be- 
strafung ermöglichenden Passus. Ein Fortwirken des alliierten Kontrollratsgeset- 
zes 10 zur Bestrafung von nationalsozialistischen Verbrechen oder dessen Über- 
nahme in deutsches Recht lehnte der Bund in Konsequenz ebenfalls ab. 1951 
erreichte er von den Briten und Franzosen für deren westdeutsche Besatzungs- 
zonen eine Rücknahme der Ermächtigung deutscher Gerichte zur Anwendung 
dieses Gesetzes; eine entsprechende Rücknahme für das Gebiet von West-Berlin 
folgte 1952. Von daan galt im Bundesgebiet einheitlich allein das deutsche Straf- 
recht als Rechtsgrundlage für die Ahndung von NS-Verbrechen 

Das für die Bestrafung der alltäglichen Kriminalität geschaffene und aufindi- 
viduelle Täterschaft zugeschnittene deutsche Strafgesetzbuch war jedoch wenig 
geeignet, dem kollektiven Charakter der organisierten Massenverbrechen des 


í Die hier und im Folgenden genannten Zahlen beruhen auf einer Auswertung von im Archiv 
des Instituts für Zeitgeschichte in München zugänglichen Daten: Die Verfolgung von NS-Ver- 
brechen durch deutsche Justizbehörden seit 1945. Datenbank aller Strafverfahren und Inventar 
der Verfahrensakten, bearbeitet im Auftrag des Instituts für Zeitgeschichte München-Berlin von 
Andreas Eichmüller und Edith Raim, München 2013. Für den vorliegenden Aufsatz wurden die 
Zahlen vom Autor bis ins Jahr 2019 aktualisiert. 

> Zur Entwicklung in den 1950er Jahren vgl. A. Eichmüller, Keine Generalamnestie. Die Straf- 
verfolgung von NS-Verbrechen in der frühen Bundesrepublik, München 2012. 
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NS-Staates Rechnung zu tragen. Seine Täterzentrierung behinderte außerdem 
eine angemessene Berücksichtigung der Leiden der Opfer und der Bedürfnisse 
der Überlebenden. Zentrale rechtliche Fragen drehten sich um die Grenzziehung 
zwischen Mord und Totschlag oder Täterschaft und Beihilfe, um die Berück- 
sichtigung des Unrechtsbewusstseins, von Befehls- oder anderen Notstandssitu- 
ationen. Das Verbot einer rückwirkenden Bestrafung versuchte man in einigen 
Fällen mit besonders ausgeprägtem Unrechtsgehalt durch eine Berufung auf das 
Naturrecht oder ein „übergesetzliches Recht“ (Gustav Radbruch) zu begegnen. 
Jedoch blieben das Einzelfälle. Allgemein setze sich eine weitgehend legalistische 
Rechtsauslegung durch, die eine Gültigkeit der ordentlich verkündeten NS-Ge- 
setze akzeptierte, Befehle als schuldmindernd oder schuldausschließend berück- 
sichtigte und stark auf die subjektive Seite des Täters rekurrierte. 

Insgesamt wurden von westdeutschen und bundesrepublikanischen Staats- 
anwaltschaften in den Jahren 1945 bis einschließlich 2019 rund 37.000 straf- 
rechtliche Ermittlungsverfahren wegen NS-Verbrechen gegen 175.000 nament- 
lich benannte Beschuldigte geführt. In 5694 oder 16 Prozent aller eingeleiteten 
Verfahren wurde Anklage gegen 16.789 Beschuldigte erhoben. Ein rechtskräfti- 
ges Urteil erging gegen rund 14.000 Angeklagte. Von diesen wurden 6676, also 
etwas weniger als die Hälfte, verurteilt und 5190 freigesprochen. Gegen die übri- 
gen 2120 Angeklagten verfügten die Gerichte eine Einstellung. Die Freisprüche 
erfolgten in den allermeisten Fällen, weil nach Ansicht der Richter die vorliegen- 
den Beweise für eine Verurteilung nicht ausreichten. Die Einstellungen begrün- 
deten sich mit Amnestien oder einer Verjährung der Straftaten. 

Sehen wir uns die Verurteilungen etwas genauer an, so ist festzustellen, dass 
sie größtenteils nur geringe Bestrafungen zur Folge hatten (siche Schaubild 1). In 
60% der Fälle betrug das Strafmaß weniger als ein Jahr, in 90% weniger als fünf 
Jahre Haft. Auf lebenslange Haft (und in den ersten Nachkriegsjahren verein- 
zelt auf Todesstrafe) lautete das Urteil nur in 3% der Fälle. Dies hatte vor allem 
damit zu tun, dass die Verurteilungen in überwiegendem Maß minderschwere 
Verbrechen betrafen (siehe Schaubild 2), wie Ausschreitungen gegen Juden beim 
Pogrom 1938, Misshandlungen von NS-Gegnern nach der Machtübernahme 
1933 oder Denunziationen (zusammen 70% der Verurteilungen). Lediglich 15% 
aller Anklagen und 17% der Verurteilungen erfolgten wegen Tötungsdelikten. 
70% der Verurteilungen datieren in die Jahre der Besatzung 1945 bis 1949. 


Weichenstellungen in den 1950er Jahren 


In der ersten Hälfte der 1950er Jahre gingen sowohl die Zahl der neu eingelei- 
teten Ermittlungsverfahren wegen NS-Verbrechen (siche Schaubild 3) wie die 
der einschlägigen Anklagen und Verurteilungen trotz des Wegfalls der alliierten 
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Beschränkungen stark zurück.° Die Ursachen dieses Rückgangs waren viel- 
schichtig. Zum Teil lagen sie in der Natur der Sache: Viele der minderschwe- 
ren Straftaten, die die Ahndung in den späten 1940er Jahren dominiert hatten, 
waren weitgehend ausermittelt oder verjährt. Zum Teil manifestierte sich darin 
aber auch eine sich sowohl in Politik als auch Gesellschaft und Teilen der Justiz 
ausbreitende Schlussstrichmentalität. 

Die Politik der ersten Bundesregierungen unter Bundeskanzler Konrad Ade- 
nauer grenzte sich zwar strikt vom Nationalsozialismus und politischen Extre- 
men von rechts wie links ab. Sie bekannte sich auch zu einer Entschädigung von 
Opfern politischer, „rassischer“ und religiöser Verfolgung sowie zu einer Bestra- 
fung von NS-Verbrechen. Ausgangspunkt dabei war allerdings, dass die Zahl der 
„wirklichen Verbrecher“ gering gewesen sei, die Masse der Bevölkerung sich eine 
Distanz zum Nationalsozialismus bewahrt habe oder von der relativ kleinen Füh- 
rungsriege der Nationalsozialisten verführt worden sei. 

Allgemein war die Politik darauf ausgerichtet, die durch Kriegsniederlage, 
Besatzungsherrschaft, Entnazifizierung und Flüchtlingszustrom aus den Fugen 
geratene westdeutsche Gesellschaft zu stabilisieren und gesellschaftliches Kon- 
fliktpotential abzubauen oder zu beruhigen. Sie setzte auf ein rasches Ende 
der Entnazifizierung und eine Reintegration der Masse der Funktionäre und 
Parteigenossen des NS-Staates. Das führte nicht zuletzt in den für die Strafver- 
folgung zentralen Bereichen Justiz und Polizei zu weitreichenden personellen 
Kontinuitäten zur NS-Zeit. Die meisten der von den Alliierten wegen NS-Be- 
lastung entlassenen Richter und Staatsanwälte konnten, befördert durch den 
allgemeinen Personalmangel in den Justizverwaltungen und die milde Beur- 
teilung ihrer Tätigkeit in den Jahren 1933 bis 1945, bald wieder in den Justiz- 
dienst zurückkehren.” 

Das Denken weiter Kreise der bundesdeutschen Bevölkerung war bestimmt 
von einer Mischung aus Schuldabwehr, und Leidensaufrechnung, Hinwendung 
des Blicks auf Existenzsicherung und Wiederaufbau sowie einem Wunsch nach 
Normalisierung, Sicherheit und Ruhe. Dieses gesellschaftliche Klima begüns- 
tige eine nationalistische Gnadenkampagne für die von den Alliierten verur- 
teilten NS- und Kriegsverbrecher, die bald nur noch als „Kriegsverurteilte“ 
bezeichnet wurden. Der Unterschied zwischen Kriegs- und NS-Verbrechen 
wurde dabei nahezu ganz verwischt. Der Kampagne mangelte es nicht an Un- 
terstützung aus den Reihen der Kirchen und der großen politischen Parteien. 


° Zur Entwicklung der jährlichen Zahlen vgl. A. Eichmüller, Die Strafverfolgung von NS-Ver- 
brechen durch westdeutsche Justizbehörden seit 1945. Eine Zahlenbilanz, in: Vierteljabrsbefie für 
Zeitgeschichte, 56 (2008), S. 621-640. 

7 Zu den personellen Kontinuitaten im Justizbereich vgl. H. Rottleuthner, Karrieren und Kon- 
tinuitaten deutscher Justizjuristen vor und nach 1945, Berlin 2010. 
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Sie mündete in einer Begnadigungswelle der West-Alliierten, die die Deutschen 
als Bündnispartner im Kalten Kriegbrauchten, und das führte dazu, dass im Lau- 
fe der 50er Jahre auch schwerster Verbrechen schuldige Einsatzkommandoführer 
aus alliierter Haft frei kamen. Parallel zur Aufstellung neuer Streitkräfte wurde 
der deutschen Wehrmacht jegliche Schuld an den Verbrechen des NS-Regimes 
abgesprochen. 

Die Bundespolitik zeigte sich unter Federführung des Bundesjustizminis- 
teriums hinsichtlich der Ahndung von nationalsozialistischen Verbrechen sehr 
nachsichtig. Ende 1949 und 1954 erließ der Bund zwei Amnestien, die sich 
auch auf NS-Verbrechen erstreckten. Die erste stellte neben Vergehen aus der 
Besatzungszeit auch NS-Verbrechen bis zu einer Strafhöhe von sechs Monaten 
Haft und damit mehrere tausend minderschwere Taten straffrei. Die zweite 
begünstigte zwar auch Täter von Tötungsverbrechen, aber aufgrund ihrer Be- 
schränkung auf in der Kriegsendphase ab September 1944 begangene Straf- 
taten bis zu einer Höhe von drei Jahren Haft, nur recht wenige. Vorhandene 
Pläne für eine umfassendere Strafbefreiung ließen sich politisch nicht durch- 
setzen. Die Hoffnung der Amnestielobby, die auf eine Art Generalamnestie 
spekuliert hatte, wurde damit aber enttäuscht und klargestellt, dass NS-Verbre- 
chen auch weiterhin strafrechtlich verfolgt werden sollten. 

1955 begannen dann die Zahl der neu eingeleiteten Ermittlungsverfahren 
und auch der Anklagen wegen NS-Verbrechen wieder leicht zu steigen. Bei der 
gängigen Einleitungspraxis für Strafverfahren blieb jedoch insbesondere bei 
im Ausland begangenen Straftaten wie den Massenmorden an Juden in Osteu- 
ropa nach wie vor Vieles dem Zufall überlassen. Reagierten die Behörden doch 
nur entweder auf Anzeigen von Bürgern oder wurden von Amts wegen tätig, 
wenn sich eine Tat in ihrem Amtsbezirk ereignet hatte oder der Täter eines 
ihnen bekannten Verbrechens im Amtsbezirk wohnhaft war. 

Dabei war der Holocaust in Osteuropa keineswegs eine völlige Blindstelle 
der Strafverfolgung der 1950er Jahre. So gab es Prozesse etwa zu den Vernich- 
tungslagern Auschwitz, Sobibor und Treblinka oder zu mehren Gettos und 
Zwangsarbeitslagern in Polen und sogar zur Erschießung von Juden durch 
eine Wehrmachtseinheit. Jedoch standen dabei meist einzelne oder eine kleine 
Gruppe von Tätern vor Gericht. Eine systematische Aufklärung der jeweiligen 
Verbrechenskomplexe war meist gescheitert oder ganz unterblieben, vor al- 
lem weil es den einzelnen Staatsanwaltschaften an personellen Ressourcen, an 
Erfahrungen mit derartigen Ermittlungen und an historischem Wissen fehlte. 

Die Justiz entwickelte erst relativ spät im Zusammenhang mit den Ermitt- 
lungen zum sogenannten Ulmer Einsatzgruppenprozess ein Gespür für diese 
Defizite. Mitte 1958 ergriff schließlich der Stuttgarter Generalstaatsanwalt 
Erich Nellmann die Initiative für eine Systematisierung und Zentralisierung 
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der Ermittlungen. Er erhielt tatkraftige Unterstützung seitens der Medienöf- 
fentlichkeit. Eine Reihe von Journalisten und Intellektuellen setzte sich seit 
Mitte des Jahrzehnts zunehmend kritischer mit der bisherigen Strafverfol- 
gungspraxis und dem bundesdeutschen Umgang mit der NS-Vergangenheit 
überhaupt auseinander. Nicht zuletzt das beförderte eine Einigung von Bund 
und Ländern für die Schaffung einer „Zentralen Stelle der Landesjustizverwal- 
tungen zur Aufklärung nationalsozialistischer Verbrechen“ zum 1. Dezember 
1958. Diese übernahm fürderhin systematische Vorermittlungen und Koor- 
dinierungsaufgaben; selbst Anklage erheben durfte sie jedoch nicht, sondern 
musste zu diesem Zweck die Verfahren an die zuständigen Staatsanwaltschaf- 
ten der Länder abgeben. Trotz ihrer komplizierten Konstruktion als Koopera- 
tionsbehörde der Bundesländer sowie ihrer beschränkten Kompetenzen und 
Zuständigkeiten erlangte sie in den nachfolgenden Jahren als Ausgangspunkt 
für zahlreiche neue Ermittlungen rasch eine herausragende Rolle bei der Straf- 
verfolgung von NS-Verbrechen.* Im ersten Jahr ihres Bestehens leitete die Stel- 
le über 400 Vorermittlungsverfahren ein. Im Zentrum ihrer Arbeit stand dabei 
die Ermordung der Juden im von deutschen Truppen besetzten Osteuropa in 
Vernichtungslagern, durch Einsatzkommandos oder örtliche Sicherheitspoli- 
zeidienststellen. 

Dass es 13 Jahre nach dem Ende der NS-Herrschaft zu dieser Wende in der 
Strafverfolgungspraxis und damit zu einer Intensivierung der Ahndung von 
NS-Verbrechen kam, war auf der einen Seite durchaus bemerkenswert. Politisch 
konnte dies auf der anderen Seite aber nur durchgesetzt werden, weil man davon 
ausging, die bislangnoch nicht geahndeten schweren Verbrechen innerhalb einer 
relativ kurzen Zeit erledigen zu können. Entsprechend gering fiel die personelle 
Ausstattung der Zentralen Stelle zunächst aus. Und man hatte sich stillschwei- 
gend darauf geeinigt, nur die Täter mit Befehlsverantwortung oder Befehlsüber- 
schreitung zu verfolgen. Die sogenannten kleinen Täter am Ende einer Befehls- 
kette, also etwa die Schützen bei Massenerschießungen, sollten mit Berufung auf 
einen Notstand straffrei bleiben. 


Die Entwicklung nach Gründung der Zentralen Stelle 


In der ersten Hälfte der 1960er Jahre stiegen nicht zuletzt infolge der Arbeit der 
Zentralen Stelle die Zahl der neuen Ermittlungsverfahren wie auch der Ankla- 
gen und Verurteilungen wegen NS-Verbrechen vorübergehend wieder etwas an 
(siche Schaubilder 3 und 4). Gegenstand der Prozesse waren nun meist schwers- 
te Delikte wie Tötungsverbrechen und Massenmorde in Konzentrations- und 


8 Vgl. A. Weinke, Eine Gesellschaft ermittelt gegen sich selbst. Die Geschichte der Zentralen Stelle 
Ludwigsburg 1958-2008, Darmstadt 2008. 
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Vernichtungslagern oder Massenerschießungen von Juden durch SS- und Po- 
lizei-Einheiten.? 

Hervorzuheben ist hier vor allem der Frankfurter Auschwitz-Prozess, der 
hinsichtlich Dauer, Anlage, Umfang und Publizität einen für die damalige Zeit 
außergewöhnlichen Charakter trug.’? Nach rund fünf Jahren Ermittlungen 
verhandelte das Gericht ab Dezember 1963 20 Monate lang bis August 1965 
gegen 22 Angeklagte. 360 Zeuginnen und Zeugen wurden im Prozessverlauf 
vernommen, darunter 221 Überlebende des Lagers. Diese kamen nahezu aus 
der ganzen Welt nach Frankfurt. Eine Besonderheit war außerdem, dass sich 
das Gericht im Dezember 1964 zu einem Lokaltermin nach Auschwitz in Po- 
len und damit in ein kommunistisch regiertes Land begab, mit dem keine dip- 
lomatischen Beziehungen bestanden. Die öffentliche Resonanz auf den Prozess 
war enorm. Insgesamt besuchten etwa 20.000 Menschen die Verhandlungen, 
darunter Schüler- und Studentengruppen. Zeitungen und Rundfunk berich- 
teten nahezu von jedem Sitzungstag; viele hatten Sonderkorrespondenten vor 
Ort. Der Prozess hatte damit eine wichtige aufklärende Wirkung hinsichtlich 
der Verbrechen des NS-Regimes. 

Die Anlage des Prozesses und sein aufklärerischer Impetus waren vor al- 
lem dem Frankfurter Generalstaatsanwalt Fritz Bauer geschuldet. Er hatte das 
ursprünglich in Stuttgart anhängige Auschwitz-Verfahren in seinen Zustän- 
digkeitsbereich geholt, weil er die Chance sah, die komplizierten historischen 
Zusammenhänge und grauenhaften Vorgänge in diesem Konzentrations- und 
Vernichtungslager, in dem mehr als eine Million Menschen umgebracht wor- 
den waren, in einem Großverfahren darzustellen und damit auch das Mensch- 
heitsverbrechen der Ermordung der europäischen Juden in der bundesdeut- 
schen Erinnerung zu verankern. Für den Prozess setzte Bauer in bis dahin 
ungewöhnlichem Maß auf die Unterstützung durch Historiker. Er ließ vom 
Institut für Zeitgeschichte in München mehrere Fachgutachten erstellen mit 
dem Ziel, das Gesamtgeschehen und den historisch-politischen Kontext der 
Verbrechen in den Prozess einzuführen. Das war seiner Ansicht nach in den 
bisherigen NS-Prozessen nur sehr unzureichend geschehen. Die Folge war ge- 
wesen, dass es den Verteidigern der Angeklagten gelungen war, die Taten vom 


? Vgl. zu den 1960er Jahren M. von Miquel, Ahnden oder amnestieren? Westdeutsche Justiz und 
Vergangenheitspolitik in den sechziger Jahren, Göttingen 2004; M. Greve, Der justitielle Umgang mit 
den NS-Gewaltverbrechen in den sechziger Jahren, Frankfurt/Main u. a. 2001. 

1 Vgl. Fritz Bauer Institut, Tonband-Mitschnitt des 1. Frankfurter Auschwitz-Prozesses, http:// 
www.auschwitz-prozess.de, abgerufen 5.1.2020; W. Renz, Auschwitz vor Gericht. Fritz Bauers Ver- 
mächtnis und seine Missachtung, Hamburg 2018; I. Wojak, Fritz Bauer 1903-1968. Eine Biogra- 
phie, München 2009; D.O. Pendas, The Frankfurt Auschwitz Trial, 1963-1965. Genocide, History, 
and the Limits of the Law, Cambridge 2006. 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


56 Andreas Eichmüller 


Gesamtgeschehen zu isolieren und die Gerichte diese nur als Einzelfalle und 
nicht als Teil eines Ausrottungsplans gewiirdigt hatten. 

Mit dem Ausgang des Prozesses konnte Fritz Bauer allerdings nur zum Teil 
zufrieden sein. Das Gericht verurteilte lediglich sechs Angeklagte wegen Mordes 
(zu lebenslanger Haft), die meisten hingegen nur wegen Beihilfe zum Mord zu 
zeitlich befristeten Haftstrafen (zwischen dreieinhalb und 14 Jahren), drei An- 
geklagte wurden freigesprochen. Anders als von Bauer beabsichtigt hatten die 
Richter nicht alle Angeklagten als Mittäter eines groß angelegten Massenmordes 
eingestuft. Ausschließlich diejenigen Angeklagten, die eigenhändig und eigen- 
verantwortlich getötet hatten, waren wegen Mordes zur Höchststrafe verurteilt 
worden. Die übrigen, auch der mit weitreichenden Befehlsvollmachten ausge- 
stattete Adjutant des Lagerkommandanten, nur als Gehilfen von Hitler, Himm- 
ler und einigen anderen Hauptverantwortlichen. Die Rechtsprechung der west- 
deutschen Justiz in NS-Prozessen, die für die Zuerkennung einer Täterschaft, 
den Beweis dafür verlangte, dass der Täter, selbst wenn er eigenhändig getötet 
hatte, die Tat auch als eigene gewollt hatte, war schon seit Beginn der 1960er Jah- 
re häufig angeprangert worden. Sie hatte in manchen Fällen dazu geführt, dass 
bei tausendfachen Morden Strafen unter fünf Jahren Haft ausgesprochen wor- 
den waren."! Diese Rechtsprechung war 1966 auch Gegenstand einer sie kritisie- 
renden sogenannten Königsteiner Entschließung des Deutschen Juristentags, die 
jedoch nur wenig an der Urteilspraxis änderte. 

Nicht zuletzt solche rechtlichen Figuren und Auslegungen führten dazu, dass 
die kleine Welle an Prozessen in den 1960er Jahren die Gesamtbilanz der Straf- 
verfolgung von NS-Verbrechen nur noch in begrenztem Maß verbessern konn- 
te.” Hinzu kamen die Verjährung aller vor 1945 begangenen Straftaten außer 
Mord im Mai 1960 und der wachsende zeitliche Abstand zu den Taten, der eine 
Ahndung erschwerte. Zeugen und Täter wurden immer älter, waren gesundheit- 
lich nicht mehr in der Lage, Prozesse durchzustehen, oder verstarben. 

Außerdem ließ die Ermittlungsintensität in den 1970er Jahren wieder nach. 
Und die Ablehnung derartiger Prozesse in der bundesdeutschen Bevölkerung 
wuchs sogar noch an. Hatten sich nach Meinungsumfragen 1965 gut die Hälf- 
te (52%) der Befragten gegen eine Fortsetzung der strafrechtlichen Verfolgung 
von NS-Verbrechen ausgesprochen, so waren es 1978 fast zwei Drittel (65%). 


"Vel. zur Beihilferechtsprechung und anderen entschuldenden Rechtskonstruktionen 
K. Freudiger, Die juristische Aufarbeitung von NS-Verbrechen, Tübingen 2002. 

12 Seit 1960 erfolgten noch 554 rechtskräftige Verteilungen. Diese entsprachen dann allerdings 
fast der Hälfte aller Verurteilungen wegen Tötungsverbrechen seit 1945. Die Höchststrafe, also 
lebenslange Haft, erhielten von den 554 Verurteilten jedoch nur 114, was aber wiederum fast zwei 
Drittel aller Höchststrafen waren, die westdeutsche Richter wegen NS-Verbrechen überhaupt ver- 
hängten. 

13 Vel. E. Noelle, E.P. Neumann (Hrsg), Jahrbuch der öffentlichen Meinung 1965-1967, 
Allensbach-Bonn 1967, S. 165; Emnid-Informationen Nr. 11/12, 1978, S. 10. 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


Die strafrechtliche Verfolgung von nationalsozialistischen Verbrechen in der Bundesrepublik Deutschland 57 


Zahlreiche SS-Männer, die in Konzentrations- und Vernichtungslagern Dienst 
getan hatten, kamen immer noch genauso ungeschoren davon, wie Mitglieder 
von Erschießungskommandos oder führende Gestapobeamte. Ein besonders un- 
schönes Kapitel stellt die faktische Strafbefreiung der eigenen Profession durch 
die bundesdeutschen Strafverfolger dar. Kein Richter und kein Staatsanwalt wur- 
de wegen seiner Tätigkeit in der ordentlichen Justiz des nationalsozialistischen 
Staates rechtskräftig verurteilt, auch nicht die Richter der von den Nationalsozi- 
alisten geschaffenen Sondergerichte und des Volksgerichtshofs.' 

Die bundesdeutsche Politik war Mitte der 1960er Jahre in der Frage der Fort- 
setzung der strafrechtlichen Verfolgung von NS-Tätern gespalten. 1965 drohte 
aufgrund der geltenden Verjährungsfrist für Mord von 20 Jahren ein Ende der 
juristischen Aufarbeitung. Wie schon sein Amtskollege 1960, als man Totschlag 
hatte verjähren lassen, sprach sich Bundesjustizminister Ewald Bucher in dieser 
Situation gegen ein Eingreifen des Gesetzgebers aus. Nach heftiger Kritik aus 
dem Ausland und intensiven und kontroversen Debatten rangsich der Deutsche 
Bundestag jedoch dazu durch, den Beginn der Verjihrungsfristen auf das Datum 
der Aufhebung aller alliierten Vorbehalte zum 1. Januar 1950 festzusetzen und 
die Verjährung damit um vier Jahre hinauszuschieben. 

Eine gewichtige Rolle in den Debatten spielten die in den Archiven osteu- 
ropäischer Staaten zahlreich vorhandenen Akten aus der NS-Zeit. Diese hatten 
von den bundesdeutschen Ermittlern bis dahin noch kaum ausgewertet werden 
können. In ihnen wurden jedoch Hinweise auf viele bislang noch nicht bekann- 
te NS-Verbrechen vermutet. Aufgrund des Kalten Krieges und der deutschen 
Teilung gestalteten sich die Rechtsbeziehungen nach Osteuropa sehr schwierig. 
Einerseits lehnte die Bundesregierung offizielle Kontakte insbesondere nach 
Ost-Berlin ab. Anderseits verweigerten die Ostblockstaaten — abgesehen von 
Einzelfällen - lange Zeit eine Unterstützung der westdeutschen Justiz oder nutz- 
ten wie die DDR die dort vorhandenen Akten vor allem zu Versuchen, mit der 
Offenlegung von NS-Belastungen bundesdeutsches Führungspersonal und da- 
mit den westdeutschen Staat insgesamt zu delegitimieren. Nachdem die Bundes- 
regierung 1964 zwecks rechtzeitiger Unterbrechung der Fristen vor Eintritt der 
Verjährung entsprechende Ansuchen ausgesendet hatte, kündigten die CSSR, 
die DDR und Polen an, sie würden Dokumentenmaterial über NS-Verbrechen 
zur Verfügung stellen oder Einsicht in ihre Akten gewähren. Am günstigsten ent- 
wickelte sich dabei trotz mancher Irritationen die Zusammenarbeit mit Polen. 


4 Verurteilt wurden lediglich drei Richter bzw. Staatsanwälte wegen ihrer Mitwirkung an 
Standgerichtsurteilen zu Kriegsende. Zum Umgang mit NS-Justizverbrechen vgl. allgemein 
A. Hoeppel, NS-Justiz und Rechtsbeugung. Die strafrechtliche Ahndung deutscher Justizverbrechen 
nach 1945, Tübingen 2019; zum Volksgerichtshof A. Eichmüller, Ausgebliebene Ahndung. Die 
Juristen des Volksgerichtshofs nach 1945, in: Stiftung Topographie des Terrors (Hg.), Der Volksge- 
richtshof 1934-1945. Terror durch „Recht“, Berlin 2018, S. 287-294. 
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Schon im Februar 1965 fuhr eine Delegation der Zentralen Stelle zwecks Sich- 
tung von Akten zur Polnischen Hauptkommission nach Warschau. * 

In der Folge wurde klar, dass die Fülle des Aktenmaterials und die sich da- 
raus ergebenden Hinweise auf NS-Verbrechen auch nicht bis zum Eintritt der 
verschobenen Verjährung im Jahr 1969 in befriedigendem Maß ausgewertet 
werden konnten. Mit inspiriert von der UNO-Resolution über die Unverjähr- 
barkeit von Kriegsverbrechen und Verbrechen gegen die Menschlichkeit aus 
dem Jahr 1968, brachte die SPD-geführte Bundesregierung 1969 in den Bun- 
destag einen Gesetzentwurf zur völligen Aufhebung der Verjährung für Mord 
ein. Dieser ließ sich jedoch politisch nicht durchsetzen. Beschlossen wurde al- 
lerdings eine Verlängerung der Verjährungsfrist um zehn auf nunmehr 30 Jah- 
re. 1979, als die Verjährung erneut anstand, hob der Bundestag die Frist dann 
mit relativ knapper Mehrheit ganz auf. Mord verjährt seitdem in der Bundes- 
republik nicht. 

Ende der 1970er Jahre hatte sich das gesellschaftliche und politische Klima 
auch hinsichtlich des Umgangs mit der NS-Vergangenheit stark verändert. Da- 
für verantwortlich war nicht zuletzt die Ausstrahlung der vierteiligen US-ame- 
rikanischen Serie „Holocaust“ im bundesdeutschen Fernsehen im Jahr 1978. Sie 
hatte vor allem in der jungen Generation die Empathie für die Opfer der NS-Ver- 
brechen erheblich anwachsen lassen. Und so sprach sich nun in einer Meinungs- 
umfrage auch eine Mehrheit der Bundesbürger für eine Fortsetzung der straf- 
rechtlichen Ahnung von NS-Verbrechen aus.'° 

Konterkariert wurde die Verlängerung und dann Aufhebung der Verjäh- 
rungsfristen durch eine Strafbefreiung für viele Beihilfetaten sozusagen durch die 
Hintertür. Schon länger hatte eine Gruppe von Politikern und Interessenvertre- 
tern eine Amnestierung von Gehilfen bei NS-Verbrechen gefordert. 1968 sollte 
sie auf einem ungewöhnlichen Weg zu einem partiellen Erfolg kommen. Der 
Bundestag beschloss ohne Debatte und mit großer Mehrheit das „Einführungs- 
gesetz zum Gesetz über Ordnungswidrigkeiten“, das an sich mit der Ahndung 
von NS-Verbrechen nichts zu tun hatte. Das Gesetz bestimmte allerdings, dass 
Gehilfen zwingend milder bestraft werden mussten als die Täter, wenn ihnen 
eigene niedere Beweggründe nicht nachgewiesen werden konnten. Nach einer 
dann vom Bundesgerichtshof bestätigten Auslegung verringerte sich damit auch 
die an die Höhe der Strafandrohung gekoppelte Verjährungsfrist für Gehilfen, 


1 Vgl. A. Rückerl, NS-Verbrechen vor Gericht. Versuch einer Vergangenheitsbewältigung, Hei- 
delberg 1982, S. 168 ff; P. Gulińska-Jurgiel, Gemeinsame oder getrennte Wege? Kontakte zwischen 
Polen und Westdeutschland zur justiziellen Aufarbeitung von NS-Verbrechen bis zum Beginn der 
1970er-Jabre, in: Zeithistorische Forschungen/Studies in Contemporary History 2019, 16, S. 300- 
320. 

16 Vel. Emnid-Informationen Nr. 2, 1979, S. 10 ff; F. Bosch, Zeitenwende 1979. Als die Welt 
von heute begann, München 2019, S. 363 ff. 
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und das bedeutete, dass alle derartigen Taten, die in der NS-Zeit begangen wor- 
den waren, bereits 1960 verjährt waren.” 

Bei der vorherrschenden Rechtsprechung, den größten Teil der NS-Täter nur 
als Gehilfen zu verurteilen, beeinträchtigte dies die weitere Ahnung von NS-Ver- 
brechen ganz erheblich. Von dieser Regelung profitierten nicht nur „kleine“ 
Gehilfen, sondern auch sogenannte Schreibtischtäter wie etwa die Bediensteten 
des Reichssicherheitshauptamts. Die Auswirkungen dieses Gesetzes sollten aller- 
dings auch nicht überschätzt werden, da sich an der allgemein milden Beurtei- 
lung von NS-Verbrechen in der Bundesrepublik bis in die 1990er Jahre wenig 
änderte und Richter und Staatsanwälte in vielen Fällen auch andere Gründe ge- 
funden hätten, die Täter nicht zu bestrafen. 


Fazit 


Aus heutiger Sicht stellt sich die Strafverfolgung von NS-Verbrechen in der Bun- 
desrepublik trotz der lang andauernden Bemühungen als im Gesamten wenig 
gelungen und in manchen Punkten ganz gescheitert dar. Insbesondere gegenüber 
den Opfern der NS-Herrschaft bleibt ein dauerhaftes eklatantes Gerechtigkeits- 
defizit, das sich in einen zumindest in den ersten Jahrzehnten wenig emphati- 
schen Umgang mit den Leiden der vom NS-Regime verfolgten und maltratier- 
ten Uberlebenden einbettet. 

Nach moralischen Maßstäben gemessen fällt das Urteil deshalb ziemlich 
eindeutig aus. Aus historischer Perspektive jedoch muss man differenzieren und 
nach Erklärungen suchen. Auch weil das Beispiel der Bundesrepublik Deutsch- 
land nur so zur Erhellung der auch heute aktuellen Frage beitragen kann, mit 
welchen Problemen sich postdiktatorische Gesellschaften bei der strafrechtli- 
chen Aufarbeitung ihrer Vergangenheit konfrontiert schen. '* 

Die Gründe für das insgesamt magere Ergebnis der strafrechtlichen Ahn- 
dung waren vielfältig. Grundsätzlich ist festzuhalten, dass eine allen Gerech- 
tigkeitserwägungen entsprechende und alle Untaten erfassende juristische 
Ahndung der millionenfachen Morde und anderen Verbrechen des NS-Regi- 
mes von vorneherein kaum möglich war. Außerdem war eine rechtsstaatlich 
operierende Strafjustiz mit all ihren gesetzlichen Garantien für Beschuldigte 
und Angeklagte nicht in der Lage, eine gesellschaftliche und moralische Ausei- 
nandersetzung mit dem vergangenen NS-Unrecht zu ersetzen. Eine besondere 


17 Die Frage, ob diese Rechtsfolge von interessierten Kreisen im Bundesjustizministerium 
bewusst herbeigeführt oder zumindest schenden Auges nicht verhindert wurde, hat schon mehrere 
Historiker und Juristen beschäftigt; vgl. zuletzt M. Görtemaker, C. Safferling, Die Akte Rosenburg. 
Das Bundesministerium der Justiz und die NS-Zeit, München 2016, 400 ff. 

18 Vgl. zum Beispiel S. Buckley-Zistel, T. Kater (Hrsg.), Nach Krieg, Gewalt und Repression. 
Vom schwierigen Umgang mit der Vergangenheit, Baden-Baden 2011; J. Elster, Closing the Books. 
Transitional Justice in Historical Perspective, Cambridge 2004. 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


60 Andreas Eichmüller 


Schwierigkeit lag darin, ein von einer Massenbewegung zur Macht gebrachtes 
und sich breiter gesellschaftlicher Unterstiitzung erfreuendes diktatorisches 
Unrechtsregime in ein demokratisches, freiheitliches und rechtsstaatliches po- 
litisches System umzuformen. Wollte man die junge Demokratie stabilisieren, 
gab es kaum eine Alternative dazu, die meisten der zahlreichen ehemaligen 
Anhänger und Unterstützer des Nationalsozialismus in den neuen Staat zu in- 
tegrieren und nur bei einem kleineren Teil Konsequenzen für deren Handeln 
in der Vergangenheit zu fordern. Wo man allerdings die Grenze bei dieser In- 
tegrationspolitik ziehen wollte, war entscheidend. Und hier setzte sich in der 
frühen Bundesrepublik ein schr großzügiger Kurs durch. Die Rahmenbedin- 
gungen für eine juristische Ahndung von NS-Verbrechen waren deshalb fast 
von Beginn an wenig günstig. Weder die Politik noch die Bevölkerung waren 
mehrheitlich bis Ende der 1970er Jahre an einer breiteren Aufarbeitung der 
NS-Vergangenheit interessiert. Damit einhergehend behinderten personelle 
Kontinuitäten gerade auch in Justiz und Polizei die Ahndung und führten zu 
entschuldigenden Rechtskonstruktionen und milden Bestrafungen. 

Hinzu kamen Probleme in der Rechtsprechung und der juristischen Praxis. 
Das seit 1950 für die Ahndung allein maßgebliche bundesdeutsche Strafrecht ist 
für eine adäquate Be- und Aburteilung der staatlich organisierten Massenverbre- 
chen des NS-Staates nur bedingt geeignet. Zudem gestalteten sich die Ermittlun- 
gen in vielen Fällen langwierig und beschwerlich, die Beweisführung schwierig, 
und es mangelte Richtern und Staatsanwälten zumindest in den ersten Jahren 
am notwendigen ermittlungstechnischen und historischen Wissen. Solches 
Wissen stellte gerade auch die Geschichtswissenschaft lange Zeit nur schr unzu- 
reichend bereit. Im Gegenteil wurde die Justiz zum Vorreiter oder Initiator (Aus- 
chwitz-Prozess) bei der Produktion und Verbreitung von historischem Wissen 
über NS-Verbrechen. Trotz aller Unzulänglichkeiten brachten die NS-Prozesse, 
die ein weites Spektrum der nationalsozialistischen Untaten abgedeckten, die 
Straftaten immer wieder ins Licht der Öffentlichkeit und trugen damit wesent- 
lich dazu bei, die gesellschaftlichen Debatten über den richtigen Umgang mit der 
NS-Vergangenheit lebendig zu erhalten. 

Letztlich fehlte es der bundesdeutschen Justiz wie auch der Politik aber an Er- 
fahrungen und Vorbildern, wie man adäquat mit einem derart blutigen Erbe um- 
gehen konnte. Erst in einem langsamen Lernprozess, der sich weit in die Gegen- 
wart hinein ziehen sollte, setzte sich unterstützt vom Generationenwechsel die 
Einsicht durch, dass alte Verarbeitungsmuster wie Vergessen und Verschweigen 
angesichts des Ausmaßes der von Deutschen während der NS-Zeit begangenen 
Verbrechen nicht angemessen und darüber hinaus auch nicht geeignet waren, 
das deutsche Ansehen in der Welt wiederherzustellen, sondern dass im Gegenteil 
die Würde der Opfer und die Notwendigkeit, Lehren aus der NS-Herrschaft zu 


Franz Steiner Verlag 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.2021 um 15:42 Uhr 


Die strafrechtliche Verfolgung von nationalsozialistischen Verbrechen in der Bundesrepublik Deutschland 61 


ziehen, einen offensiven Umgang mit der Vergangenheit und ein Erinnern an die 
Verbrechen verlangten. 

„Vieles hatte man sich vorgenommen. Vieles wurde nicht geschafft. Aber es 
wurden Zeichen gesetzt. Ein Versuch nur - immerhin ein Versuch“. So bilanzier- 
te der langjährige Leiter der Zentralen Stelle Adalbert Rückerl im Jahr 1984 die 
Arbeit seiner Behörde und die Bemühungen der bundesdeutschen Justiz um eine 
strafrechtliche Ahndung der nationalsozialistischen Verbrechen.” 


Anhang 


2% 1% 


2 


Schaubild 1: Rechtskräftige Verurteilungen wegen NS-Verbrechen in den 
Westzonen und der Bundesrepublik Deutschland 1945-2019 nach Strafmaß 
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Schaubild 2: Rechtskraftige Verurteilungen nach Verbrechenskomplexen 


© A. Rückerl, NS-Verbrechen (wie Anm. 15), S. 325. 
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Schaubild 3: Jährlich neu eingeleitete Ermittlungsverfahren wegen 
NS-Verbrechen 
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Schaubild 4: Anklagen und rechtskraftige Verurteilungen wegen 
NS-Verbrechen pro Jahr 1951-1985 
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Prosecution of Nationalist Socialist Crimes by the Criminal Law 
of the Federal Republic of Germany - balance and strategy 


Abstract 


The results of the West German punishment of National Socialist crimes are ambiguous. 
Long efforts with 37,000 investigations against 175,000 accused face a meager result of 
almost 6700 convictions, including only 1154 for homicides. In view of the millions of 
murders committed by the Nazi regime and the hundreds of thousands of perpetrators, 
this outcome cannot satisfy, much less if the focus is on the aspect of justice towards the 
victims and their relatives. There were many reasons for this disproportion. Last but not 
least, they refer to the fundamental problems of post-dictatorial societies in the transition 
to stable democratic and constitutional conditions. 


Keywords: Nazi Crimes, War Crimes Trials, German Post-War Justice, Transitional 
Justice 


Franz Steiner Verlag 


y eLibrary am 16.09.2021 um 15:42 Uhr 


¢ 


Open Access Download von der Franz Steiner Verla 


Manfred Görtemaker 


Das Bundesministerium der Justiz 1949-1973 
und die NS-Zeit: Kontinuitat und demokratischer 
Neuanfang - Ein historischer Rückblick 


Die Bundesrepublik Deutschland wird zumeist als eine Erfolgsgeschichte be- 
schrieben: politisch stabil, wirtschaftlich prosperierend und mit einer freiheit- 
lich-demokratischen Grundordnung versehen, die ihresgleichen sucht. Und dies 
alles seit nunmehr über siebzig Jahren — trotz der moralischen Zerrüttung nach 
den Verbrechen des NS-Regimes, vor allem dem Holocaust, den materiellen 
Zerstörungen als Folge des verheerenden Krieges, der Notwendigkeit, Millionen 
Flüchtlinge und Vertriebene aus den ehemaligen deutschen Ostgebieten zu in- 
tegrieren und schließlich nach 1989/90 die Umbrüche der Wiedervereinigung 
zu meistern.! 

Zweifellos ist der Neuaufbau nach dem Zivilisationsbruch, den das „Dritte 
Reich“ bedeutete, alles in allem gelungen. Die demokratischen Institutionen 
haben funktioniert, während die Hinterlassenschaften des NS-Regimes immer 
mehr in den Hintergrund rückten. Aber diese vordergründige Erfolgsgeschichte 
hatte auch eine dunkle Kehrseite. Dies gilt für alle Bereiche der Gesellschaft: in 
der Wirtschaft ebenso wie in der Politik, in Wissenschaft und Kultur ebenso wie 
in der staatlichen Verwaltung und in den Medien — und natürlich auch in der 
Justiz. Überall war der Neubeginn nach 1945 mit einem hohen Maß an Kon- 
tinuität verbunden, vor allem in personeller Hinsicht. Denn die alliierte Poli- 
tik der „Entnazifizierung“ erwies sich als schwierige bürokratische Prozedur, die 
schon bald an ihren eigenen Ansprüchen scheiterte. Da sie nicht nur die Elite, 
sondern die gesamte Bevölkerung auf ihre nationalsozialistische Belastung hin 
zu durchleuchten suchte, war die Aufgabe schlicht gigantisch: Etwa 8,5 Millio- 
nen Deutsche, rund 10 Prozent der Bevölkerung, waren Mitglieder der NSDAP 
gewesen. Schr viel mehr noch - insgesamt über 45 Millionen - hatten Organi- 
sationen angehört, die von der NSDAP kontrolliert wurden.” Und selbst jene, 


! Siehe zum Beispiel E. Wolfrum, Die geglückte Demokratie. Geschichte der Bundesrepublik 
Deutschland von ihren Anfängen bis zur Gegenwart, Stuttgart 2006. 

* Zahlenangaben nach: K.-D. Henke, Die amerikanische Besetzung Deutschlands (Quellen und 
Darstellungen zur Zeitgeschichte, Bd. 27), 2. Aufl., München 1996, S. 579. 
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die keine direkten Verbindungen zu NS-Organisationen aufwiesen, waren von 
ihrem „Mittun“ und damit ihrer Mittäterschaft und Mitverantwortung für die 
nationalsozialistischen Verbrechen nicht freizusprechen. Widerstand hatte es 
nur im Ausnahmefall gegeben. Zudem zeigten die meisten Deutschen kaum Ein- 
sicht, geschweige denn Reue, wie der amerikanische Diplomat Robert Murphy 
seinem Außenminister Cordell Hull im Mai 1945 berichtete: Die Deutschen sei- 
en „äußerst reuelos und von unbegreiflicher Ignoranz gegenüber den Taten ihrer 
Führer“. Nur wenige gäben zu, von den Konzentrationslagern und den SS-Gräu- 
eltaten gewusst zu haben, und lehnten jede eigene Verantwortung dafür ab. Das 
einzige Verbrechen, das Deutschland in ihren Augen begangen habe, so Murphy, 
bestehe darin, den Krieg verloren zu haben.’ 

Vor diesem Hintergrund konnte die Entnazifizierung kaum gelingen. Bereits 
im Frühjahr 1946 sah die amerikanische Militärregierung deshalb keinen ande- 
ren Ausweg, als ihre Durchführung - einschließlich der Verwaltung der Internie- 
rungslager — auf deutsche Stellen zu übertragen.‘ Das war die Geburtsstunde der 
sogenannten „Spruchkammern‘“, in denen die Deutschen nun selbst über ihre 
Verstrickung in das NS-Regime befinden sollten. Aber konnte das gutgehen? 
Die Bilanz spricht für sich. Denn zonenübergreifend wurden nach Abschluss 
der Spruchkammerverfahren, die keine Strafurteile fällten, sondern nur der 
politischen Säuberung dienen sollten, lediglich 1,4 Prozent der Betroffenen als 
„Hauptschuldige“ und „Belastete“ eingestuft. Der Rest — 98,6 Prozent - galt als 
„entnazifiziert“. Die Hälfte davon waren angeblich nur „Mitläufer“ gewesen, in 
35 Prozent der Fälle wurden die Verfahren ganz eingestellt, und nur 0,6 Prozent 
wurden als NS-Gegner anerkannt. Spätestens im Frühjahr 1951 war das Kapitel 
„Entnazifizierung“ in Westdeutschland endgültig abgeschlossen. An seine Stelle 
trat eine „Schlussstrich-Mentalität“, die sich wiederum auf alle Bereiche der Ge- 
sellschaft erstreckte. 


Freispruch für die Nazi-Justiz? 


Aber galt dies auch für die Justiz — insbesondere für das Bundesministerium der 
Justiz, das als „Verfassungsministerium“ zum Schutz der Verfassung gegründet 
worden war und damit doch eine ganz besondere Verantwortung trug? Dies war 
die Kernfrage, mit der sich das „Rosenburg-Projekt“ befasste, in dem von 2012 


> Robert Murphy an Secretary of State, 1. Mai 1945, in: Foreign Relations of the United States: 
Diplomatic Papers, 1945, European Advisory Commission, Austria, Germany, vol. III, Washington, 
DC 1968, S. 937. 

* Siche hierzu Gesetz Nr. 104 zur Befreiung von Nationalsozialismus und Militarismus vom 5. 
März 1946, in: Regierungsblatt für Württemberg-Baden 1946, S. 71 ff. Vgl. ebenfalls F. Ostler, Das 
Gesetz zur Befreiung von Nationalsozialismus und Militarismus vom 5. März 1946 und sein Vollzug. 
Persönliche Erfahrungen und Erinnerungen, in: Neue Juristische Wochenschrift 1996, S. 821-825. 

5 Zahlenangaben nach: H.-J. Ruhl (Hrsg.), Neubeginn und Restauration. Dokumente zur 
Vorgeschichte der Bundesrepublik Deutschland 1945-1949, München 1982, S. 279 £. 
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bis 2016 die Entwicklung des BMJ mit Blick auf die NS-Zeit untersucht wurde.‘ 
Im Mittelpunkt der Arbeit stand also nicht die Justiz im „Dritten Reich“, die 
bereits gut erforscht ist, da sowohl über die Ära von Reichsjustizminister Franz 
Gürtner als auch über die Zeit seines Nachfolgers Otto Georg Thierack umfang- 
reiche Untersuchungen vorliegen.” Vielmehr ging es bei der Rosenburg-Kom- 
mission darum, wie man im Bundesministerium der Justiz nach 1949 mit der 
NS-Vergangenheit umging: Welche personellen und institutionellen Kontinui- 
täten gab es? Wie tief war der Bruch 1945/49 wirklich? Und wie sah es mit den 
inhaltlichen Aspekten der Politik aus? Wurden auch diese, wenn man unterstellt, 
dass viele der handelnden Personen im BMJ schon vor 1945 aktiv gewesen wa- 
ren, vom Gedankengut des Nationalsozialismus beeinflusst? Und wenn ja, auf 
welche Weise? 

Bei der Beantwortung dieser Fragen konnte die Kommission an einige Un- 
tersuchungen anknüpfen, die bereits die allgemeine Entwicklung der Justiz im 
Übergang vom „Dritten Reich“ zur Bundesrepublik beleuchtet hatten. Das 
BM] selbst hatte sich an der Aufarbeitung des schwierigen Erbes der NS-Jus- 
tiz schon 1989 mit der Ausstellung „Im Namen des Deutschen Volkes - Jus- 
tiz und Nationalsozialismus“ beteiligt. Die Ausstellung war seinerzeit in der 
Staatsbibliothek Berlin an der Potsdamer Straße eröffnet worden, war dann für 
zwei Jahrzehnte auf Wanderschaft durch alle Bundesländer gegangen und in 43 
Städten zu schen gewesen, meist in Gerichten und Justizgebäuden, bevor sie im 
Juni 2008 einen dauerhaften Platz im Oberverwaltungsgericht Berlin-Bran- 
denburg in der Berliner Hardenbergstraße 31 am Bahnhof Zoo fand. Sie um- 
fasst drei Abschnitte: die Justiz im Nationalsozialismus, ihre Vorgeschichte in 
der Weimarer Republik und den Umgang mit dieser Vergangenheit durch die 
westdeutsche Justiz nach 1945/49. Rund 2 000 Dokumente und Bilder sowie 
Begleittexte zu den einzelnen Themenkreisen machen wichtige Aspekte der 
historischen und ideologischen Grundlagen der Justiz, der Einflussnahme der 
Partei auf die Justiz und der Zusammenarbeit zwischen Justiz, NSDAP und SS 
deutlich. Die Ausstellung zeigt, wie verhängnisvoll die Rolle der Justiz nicht 
nur im „Dritten Reich“ gewesen war, sondern welche Verbindungen es auch 
zur Justiz der Nachkriegszeit gab.” 


ś Vgl. M. Gortemaker, C. Safferling, Die Akte Rosenburg. Das Bundesministerium der Justiz und 
die NS-Zeit, München 2016. 

7 Zur Ära Gürtner siehe vor allem L. Gruchmann, Justiz im Dritten Reich 1933-1940. 
Anpassung und Unterwerfung in der Ara Gürtner, 3. Aufl., München 2001. Vgl. auch E. Reitter, 
Franz Gürtner. Politische Biographie eines deutschen Juristen, Berlin 1976. Zur Ara Thierack siehe bes. 
S. Schadler, „Justizkrise“ und „Justizreform“ im Nationalsozialismus. Das Reichsjustizministerium 
unter Reichsjustizminister Thierack (1942-1945), Tübingen 2009. 

8 Eine ähnliche Ausstellung folgte nach der Wiedervereinigung Deutschlands, wiederum im 
Auftrag des BMJ, zum Thema „Im Namen des Volkes? Über die Justiz im Staat der SED“. Sie ging 
aufeine Anregungvon Richtern, Staatsanwälten und Bürgerrechtlern in den neuen Bundesländern 
zurück und zeigte mit über 200 reproduzierten Schriftstücken, Graphiken und Fotos auf 75 Tafeln 
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Ingo Müller hatte darauf bereits 1987 in seiner rechtshistorischen Disserta- 
tion Furchtbare Juristen. Die unbewältigte Vergangenheit unserer Justiz hingewie- 
sen.’ Allerdings war sein Buch in juristischen Kreisen nur widerwillig zur Kennt- 
nis genommen worden und hatte die akademische Karriere Müllers nachhaltig 
beschädigt, der deutlich machte, wie tief Juristen in die Verbrechen und den 
Massenmord des NS-Regimes verstrickt gewesen waren und welche personellen 
und sachlichen Kontinuitäten über die Zäsur von 1945/49 hinweg bestanden 
hatten. Inzwischen sind die Kernaussagen Müllers unstrittig und wurden durch 
zahlreiche Studien bestätigt. Hervorzuheben ist besonders der 1996 erstmals er- 
schienene, vieldiskutierte Band Vergangenheitspolitik von Norbert Frei, der sich, 
ausgehend von grundlegenden Weichenstellungen in Parlament und Regierung, 
mit der mangelnden „Vergangenheitsbewältigung“ in der Bundesrepublik in den 
frühen 1950er Jahren beschäftigt und dabei auch dem Justizbereich umfangrei- 
che Passagen widmet.!° Marc von Miquel setzte diese Überlegungen 2004 für die 
1960er Jahre fort und kam zu ähnlichen Ergebnissen." 

Zu erwähnen ist in diesem Zusammenhang ferner der Publizist Jörg Fried- 
rich, der in seinen Büchern Freispruch für die Nazi-Justiz und Die kalte Amnes- 
tie - NS-Täter in der Bundesrepublik schon zwanzig Jahre zuvor trotz eines noch 
sehr begrenzten Materialzugangs auf skandalöses Verhalten von Richtern und 
Staatsanwälten, fragwürdige Urteile und eine kalkulierte Schlussstrich-Menta- 
lität der Politik hingewiesen hatte. Bei aller materialbedingten Vorläufigkeit sei- 
ner Erkenntnisse ließen die publizistisch zugespitzten Ausführungen Friedrichs 
erahnen, welcher historische Klärungsbedarf hier noch bestand.'* Der Berliner 
Rechtssoziologe Hubert Rottleuthner schließlich, der 2010 anhand der Daten 
von über 34 000 Personen, die zwischen 1933 und 1964 im höheren Justizdienst 
tätig gewesen waren, die „Karrieren und Kontinuitäten deutscher Justizjuris- 
ten vor und nach 1945“ untersuchte, vermochte dann auch flächendeckend zu 
beweisen, was inzwischen kaum noch ein Geheimnis war: dass Brüche in den 


den Missbrauch der Justiz ohne unabhängige Richter in der SED-Diktatur. Die Ausstellung 
wurde 1994 in Berlin eröffnet und danach bis 1999 in zahlreichen Städten, vornehmlich in 
Ostdeutschland, aber auch in Braunschweig und Karlsruhe, gezeigt. Seither ist sie dauerhaft in 
der Gedenkstätte Moritzplatz in Magdeburg zu schen. Siche hierzu Bundesministerium der Justiz 
(Hrsg.), Im Namen des Volkes? Uber die Justiz im Staat der SED. Zwei Bände: Dokumentenband 
und Katalog, Leipzig 1996. 

? 1. Müller, Furchtbare Juristen. Die unbewältigte Vergangenheit unserer Justiz, München 1987 
(7., überarb. Neuaufl., Berlin 2014). 

UN. Frei, Vergangenheitspolitik. Die Anfänge der Bundesrepublik und die NS-Vergangenheit, 
München 1996. 

" M. von Miquel, Ahnden oder amnestieren? Westdeutsche Justiz und Vergangenheitspolitik in 
den sechziger Jahren, Göttingen 2004. 

1 J. Friedrich, Freispruch für die Nazi-Justiz. Die Urteile gegen NS-Richter seit 1948. Eine 
Dokumentation, Reinbek 1983 (überarb. u. erg. Ausg. Berlin 1998). Ders., Die kalte Amnestie. NS- 
Täter in der Bundesrepublik, Frankfurt am Main 1984 (erw. Neuausg. Berlin 2007). 
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Karrieren deutscher Juristen nach dem Ende des Nationalsozialismus eine Aus- 
nahme darstellten und dass die meisten Juristen, auch wenn sie politisch belastet 
waren, ihre Laufbahn nach Griindung der Bundesrepublik mehr oder weniger 
nahtlos fortsetzen konnten.” 

Tatsächlich hat sich die deutsche Justiz in der Nachkriegszeit - mit Ausnah- 
me des Nürnberger Juristenprozesses, der unter amerikanischer Federführung 
stattfand — der eigenen Strafverfolgung nahezu völlig entzogen.'* Dabei hatten 
Tausende von Richtern und Staatsanwälten an ordentlichen Gerichten, Sonder- 
gerichten, Standgerichten oder am berüchtigten Volksgerichtshof bei der Durch- 
setzung der nationalsozialistischen Ideologie geholfen und sich damit, direkt 
oder indirekt, an den Verbrechen des NS-Regimes beteiligt. Das methodische 
Handwerkszeug dafür war ihnen von zahlreichen Hochschullehrern und der am 
26. Juni 1933 in München gegründeten „Akademie für Deutsches Recht“ unter 
ihren Präsidenten Hans Frank (bis 1942) und Otto Thierack (bis 1944) geliefert 
worden. Die Akademie hatte als wissenschaftliche Zentralstelle für die Umge- 
staltung des deutschen Rechts im Sinne der nationalsozialistischen Weltanschau- 
ung gewirkt und damit als Instrument der rechtswissenschaftlichen Gleichschal- 
tung gedient. Das Reichsjustizministerium hatte dann die entsprechenden 
Gesetze und Verordnungen vorbereitet und akribisch über die Einhaltung der 
neuen Ideologie durch die Justiz gewacht. Eine ganze Generation von Juristen 
war nach Beendigung der Ausbildung und ihrem Eintritt in das Berufsleben in 
den 1930er Jahren in diesen Rahmen gezwängt worden und hatte sich teils aus 
Überzeugung, teils aus opportunistischem Karrierestreben der Partei und dem 
„Führer“ verschrieben. 

Dennoch gab es kaum Richter und Staatsanwälte, die in der Bundesrepu- 
blik nach 1949 wegen Unrechtsurteilen im „Dritten Reich“ zur Rechenschaft 
gezogen wurden. Während man in der SBZ/DDR immerhin versuchte, belas- 
tete Staatsanwälte auszutauschen und ehemalige Richter durch kurzfristig aus- 
gebildete sogenannte „Volksrichter“ zu ersetzen - allerdings um den hohen Preis 
der juristischen Expertise und des Verlustes der politischen Unabhängigkeit -, 
kehrten in der Bundesrepublik zahllose Juristen, die das NS-Regime mitgetragen 
hatten, weitgehend unbehelligt an ihre Schreibtische und in die Gerichte zurück 
und reihten sich stillschweigend in die neue rechtsstaatliche Ordnung ein, getra- 
gen oftmals von dem Willen, einen Schleier des Schweigens über das Vergangene 
zu legen und das unbegreifliche Ausmaß der Verbrechen vergessen zu machen. 


8 H. Rottleuthner, Karrieren und Kontinuitaten deutscher Justizjuristen vor und nach 1945, 
Berlin 2010. 

1 Zum Nürnberger Juristenprozess vgl. L.M. Peschel-Gutzeit (Hrsg.), Das Nürnberger Juristen- 
Urteil von 1947. Historischer Zusammenhang und aktuelle Bezüge, Baden-Baden 1996. 

5 Vgl. hierzu H.-R. Pichinot, Die Akademie für Deutsches Recht. Aufbau und Entwicklung einer 
öffentlich-rechtlichen Körperschaft des Dritten Reichs, Univ.-Diss., Kiel 1981. 
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Selbst wenn dadurch die Demokratie der Bundesrepublik nicht ernsthaft gefähr- 
det wurde, übten NS-belastete Juristen auf diese Weise in wichtigen staatlichen 
und gesellschaftlichen Positionen weiterhin Einfluss aus und schützten sich im- 
mer wieder gegenseitig vor dem Zugriff der rechtsstaatlichen Justiz." 


Die Ergebnisse der Rosenburg-Kommission 


Zu welchen Ergebnissen ist die Rosenburg-Kommission nun im Hinblick auf 
die Situation im Bundesministerium der Justiz gekommen? Dazu zunächst eini- 
ge Zahlen: Mit 67 planmäßigen Beamtenstellen war das BMJ bei seiner Errich- 
tung 1949 das kleinste Bundesministerium, wobei allerdings nur 35 Personen 
als Abteilungsleiter, Unterabteilungsleiter oder Referatsleiter zum unmittelbaren 
Leitungspersonal zählten. Am Ende des Untersuchungszeitraums 1973 gab es 
zwar schon 250 Stellen, aber damit war das BMJ immer noch ein sehr kleines 
Haus.” Insgesamt konzentrierte sich die Kommission auf 258 Personalakten, die 
das Leitungspersonal betreffen, das heißt die Abteilungsleiter, Unterabteilungs- 
leiter und Referatsleiter. Bei der detaillierten Auswertung lag der Schwerpunkt 
auf den vor 1927 geborenen Mitarbeitern, insgesamt rund 170, die bei Kriegs- 
ende 1945 mindestens 18 Jahre alt waren, ihre Schulzeit im NS-Staat absolviert 
hatten und in der Regel beim Arbeitsdienst und bei der Wehrmacht gewesen wa- 
ren. Innerhalb dieser Gruppe galt das Hauptinteresse aber denjenigen Personen, 
die bereits im ersten Jahrzehnt des 20. Jahrhunderts geboren waren. Sie hatten 
ihre juristische Ausbildung vor dem Krieg abgeschlossen und waren schon im 
Nationalsozialismus als Juristen tätig gewesen, bevor sie nach 1945 in die Lan- 
desjustizverwaltungen oder die alliierten Zonenverwaltungen und schließlich in 
das Bundesministerium der Justiz gelangten. '* 

Bei der Betrachtung dieser Personen konnten sämtliche Personalakten ein- 
gesehen werden. Von Anfang an wurde den Kommissionsmitgliedern der unge- 
hinderte Zugang zu diesen Akten zugesichert, die in der Tat sehr aussagekräftig 
sind, weil die Akten nicht nur die Entwicklung in der Bundesrepublik abbilden, 
sondern im Regelfall bereits in der Weimarer Republik oder spätestens im „Drit- 
ten Reich“ angelegt wurden. Nach 1945 wurden diese Akten häufig von den 
Zonenverwaltungen übernommen und gelangten von dort in das Bundesminis- 
terium der Justiz, wenn die Mitarbeiter hier eingestellt wurden. Sie sind deshalb 
besonders aussagekräftig und wertvoll, weil es sich um authentische Dokumente 


16 C, Lange, Die justizielle NS-Aufarbeitung — Täter, Opfer, Justiz, in: Die Rosenburg. 
4. Symposium. Vorträge gehalten am 21. Oktober 2014 im Foyer der Bibliothek des Bundesgerichtshofs 
in Karlsruhe, Berlin 2015, S. 22 f. 

1 Vel. J. Schröder, Das Bundesministerium der Justiz und die Justizgesetzgebung 1949-1989, 
in: Bundesministerium der Justiz (Hrsg.), 40 Jahre Rechtspolitik im freiheitlichen Rechtsstaat, Bonn 
1989, S. 12, 26 f£., 40. 

18 Görtemaker/Safferling, Die Akte Rosenburg, S. 260 ff. 
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handelt und alle notwendigen Angaben enthalten, die für eine Untersuchung 
zur NS-Belastung und zur Kontinuität von Karriereverläufen unverzichtbar sind. 

Auf das Ausmaß der NS-Belastung in der Frühzeit des BMJ lässt bereits ein 
Dokument schließen, das im Mai 1950 auf Anforderung des Bundeskanzleram- 
tes erstellt wurde. Ausgangspunkt war ein Schreiben des Ministerialdirektors 
und späteren Staatssekretirs im Kanzleramt, Hans Globke, mit dem er alle Bun- 
desminister bat, festzustellen, wie viele Angehörige der jeweiligen Ministerien 
früher Mitglied der NSDAP gewesen waren.” Die Antwort des BMJ datiert 
vom 20. Mai 1950 und macht deutlich, wie hoch der an der Parteimitgliedschaft 
gemessene Belastungsgrad in der Phase des personellen Aufbaus im Bundesjus- 
tizministerium war.’ So befanden sich unter den 48 Angehörigen des höheren 
Dienstes 19 chemalige Parteigenossen. Im gehobenen Dienst standen 17 ehema- 
lige Parteigenossen 21 Nicht-Mitgliedern gegenüber. Der Anteil früherer NSD- 
AP-Mitglieder betrug somit im höheren Dienst rund 40 Prozent, im gehobenen 
Dienst fast 45 Prozent.”! 

Im Vergleich mit den übrigen Bundesministerien waren dies durchschnittli- 
che Werte. Legt man die Gesamtwerte für alle Bundesministerien einschließlich 
des Bundeskanzleramtes zugrunde, war der Anteil der früheren Parteimitglieder 
im höheren Dienst des BMJ sogar niedriger als im Durchschnitt (40:47 Pro- 
zent), im gehobenen Dienst dagegen nahezu gleich (45:44 Prozent). Es wäre 
daher verfehlt anzunehmen, das BMJ stünde hinsichtlich der Durchsetzung mit 
ehemaligen Parteigenossen an der Spitze der Ministerien. Dennoch bleibt es eine 
Tatsache, dass knapp die Hälfte der Beamten und Angestellten des im Aufbau be- 
findlichen Justizministeriums der NSDAP angehört hatte. Die Erklärung dafür 
ist einfach: Als Bundesjustizminister Thomas Dehler (FDP) und Staatssekretär 
Walter Strauß (CDU) das neue Bundesjustizministerium 1949 errichteten, ta- 
ten sie dies in Anlehnung an Strukturen des früheren Reichsjustizministeriums. 
Zugleich übernahmen sie zahlreiche Mitarbeiter, die teilweise schon vor 1933 im 
Justizdienst tätig gewesen waren, vielfach aber erst im „Dritten Reich“ Karriere 
gemacht hatten. Zahlenmäßig findet sich die höchste NS-Belastung in der zwei- 
ten Hälfte der 1950er Jahre. Während am Anfang noch versucht wurde, in der 
Führung der Abteilungen und Referate ein ungefähres Gleichgewicht zwischen 
Belasteten und Nicht-Belasteten zu halten, ging diese Balance aufgrund von Be- 
förderungen und Neueinstellung von Belasteten zunehmend verloren. 


1 Der Staatssekretär des Innern im Bundeskanzleramt an sämtliche Bundesminister 
(gez. Dr. Globke), 8. Mai 1950, in: BArch B 136/5116. 

2° Der BMdJ an den Staatssekretär des Innern im Bundeskanzleramt, 20. Mai 1950, mit einer 
Übersicht zum Rundschreiben des Staatssekretärs des Innern im Bundeskanzleramt vom 8. Mai 
1950 - BK 1741/50 mit Stand vom 15.5.1950, in: BArch B 136/5116. 

21 Ebd. Im mittleren Dienst waren hingegen kaum ehemalige Parteimitglieder zu finden, unter 
den Mitarbeitern im einfachen Dienst gab es kein einziges chemaliges NSDAP-Mitglied. 

22 Zusammenstellung [des Bundeskanzleramts] der Mitglieder der früheren NSDAP für alle 
Ministerien, in: BArch B 136/5116. 
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Dabei ist schwer nachzuvollziehen, dass es 1949 nicht 35 unbelastete Juristen 
in Deutschland gegeben haben soll, um die leitenden Positionen in diesem be- 
sonders sensiblen Ministerium zu besetzen, in dem es um den Schutz von Recht 
und Verfassung ging. Offenbar hat man danach aber gar nicht gesucht — auch 
nicht unter den Emigranten. Bemerkenswert ist ferner, dass die Belastung in ei- 
nigen Bereichen besonders hoch war. Dies gilt etwa fiir die Abteilung II (Straf- 
recht), aber auch für die Abteilung III (Wirtschafts- und Gesellschaftsrecht). So 
wiesen 1957 in der Abteilung II alle Referatsleiter eine mehr oder weniger brau- 
ne Vergangenheit auf — auch der Abteilungsleiter Josef Schafheutle, der zwar kein 
Mitglied der NSDAP war, aber mehrfach seine Aufnahme beantragt hatte, unter 
anderem in einem persönlichen Schreiben an den damaligen Staatssekretär im 
Reichsjustizministerium, Roland Freisler. Seine Nicht-Mitgliedschaft ist daher 
zu relativieren: Schafheutle war kein Mitglied, aber nicht, weil er nicht wollte, 
sondern weil die Partei ihn nicht wollte — wegen seines katholischen Hinter- 
grundes, den er selbst in seinen Gesuchen um Aufnahme in die Partei allerdings 
stets bestritt. Anders ausgedrückt: In der Abteilung II waren 1957 sämtliche Per- 
sonen auf der Leitungsebene auf die eine oder andere Weise in das NS-Regime 
verstrickt gewesen — ausnahmslos.” Für die anderen Abteilungen gilt Ähnliches, 
auch wenn nicht alle Abteilungen in gleichem Maße belastet waren. Erst seit den 
1960er Jahren wurde die Belastung altersbedingt geringer. Wirklich frei von ehe- 
maligen NSDAP-Angehörigen war das Ministerium aber erst mit der Pensionie- 
rung der Unterabteilungsleiter Gerhard Marquordt und Rudolf Franta 1978 und 
von Abteilungsleiter Dr. Günther Schmidt-Räntsch 1986.” 


Individuelle Schuld und Verantwortung 


Für die Rosenburg-Kommission stellte dieser Befund allerdings nicht mehr als 
ein Zwischenergebnis dar. Denn die Mitgliedschaft in NSDAP oder SA war 
zwar ein Hinweis auf Regimenähe, aber keineswegs ein Beweis für Denken oder 
gar Handeln im Sinne der NS-Ideologie. Hierzu musste auch das aktive Verhal- 
ten der jeweiligen Personen im Einzelfall untersucht werden. Untersuchungs- 
gegenstände der Rosenburg-Kommission waren deshalb ebenfalls die Kriterien 
und Maßstäbe, die unter Berücksichtigung des individuellen Handelns vor 1945 
bei der Einstellung sowie bei Beförderungen nach 1949 galten. Ausgangspunkt 
hierbei war der im Nürnberger Juristenprozess 1947 entwickelte Maßstab für das 
Verhalten von Ministerialbeamten, Richtern und Staatsanwälten. Dies betraf 
nicht nur die Übernahme von Juristen in den Dienst des BM]J, die als belastet gel- 
ten mussten, sondern auch die inhaltliche Auseinandersetzung mit dem Unrecht 


3 Ebd., S. 316 ff. Zur Problematik Schafheutle siehe vor allem S. 327 ff. 
* Vgl. hierzu ausführlich ebd., S. 262 ff. 
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der NS-Justiz, die Bereinigung der Gesetze von nationalsozialistischer Ideologie 
und die Strafverfolgung von NS-Tätern durch die deutsche Justiz.” 

Weitere Themen der Untersuchung waren die Amnestierung von NS-Tätern 
und ihre vorzeitige Haftentlassung, durch die bis 1958 nahezu alle Verurteilten 
freikamen, sowie die Rolle, die das BMJ bei der Erarbeitung des Einführungs- 
gesetzes zum Ordnungswidrigkeitengesetz vom 24. Mai 1968 spielte. Denn da- 
durch wurde die Beihilfestrafbarkeit in bestimmten Fallkonstellationen herabge- 
setzt, was im Zusammenspiel mit der sogenannten Gehilfenrechtsprechung zur 
rückwirkenden Verjährung zahlloser nationalsozialistischer Gewaltverbrechen 
am 8. Mai 1960 führte. Ferner wurde der Frage nachgegangen, inwieweit das 
BMJ bei der verschleppten Rehabilitierung der Opfer der NS-Justiz mitwirk- 
te — etwa bei strafgerichtlichen Entscheidungen, bei Erbgesundheitsurteilen 
oder in der Militärjustiz —, so dass die Urteile des Volksgerichtshofs und der 
Standgerichte erst am 28. Mai 1998 bzw. 17. Mai 2002 durch Bundesgesetz 
pauschal aufgehoben wurden, Kriegsverratsfälle sogar erst im September 2009. 
Untersucht wurden auch die Haltung des BMJ zum Alliierten Kontrollrat, etwa 
zum Kontrollratsgesetz Nr. 1 vom 20. September 1945 über die Aufhebung von 
insgesamt 24 Gesetzen, Verordnungen und Erlassen aus der Zeit des „Dritten 
Reiches“, sowie zu den Nürnberger Prozessen und ihren Urteilen, die in der 
Bundesrepublik bekanntlich weithin umstritten waren. Und schließlich widme- 
te sich die Kommission ebenfalls der Haltung des Ministeriums zur Zentralen 
Rechtsschutzstelle, die bis 1953 im Geschäftsbereich des BMJ angesiedelt war, 
ehe sie in den Verantwortungsbereich des Auswärtigen Amtes wechselte, wo sie 
bis zu ihrer Auflösung 1968 deutsche Kriegsverbrecher vor Strafverfolgung im 
Ausland warnte und die Arbeit der Ludwigsburger Zentralstelle zur Aufklärung 
von NS-Verbrechen erschwerte.° 

Im Ergebnis ist festzustellen, dass viele führende Mitarbeiter des BMJ in den 
Ministerien des NS-Staates direkt an der Umsetzung des Führerwillens beteiligt 
gewesen waren. Andere hatten durch ihre Tätigkeit an Gerichten, etwa an den 
Sondergerichten des „Dritten Reiches“, an den Gerichten in den besetzten Ge- 
bieten oder in der Militärgerichtsbarkeit, die verbrecherischen Gesetze, die im 
Reichsjustizministerium vorbereitet und auf den Weg gebracht worden waren, 
angewandt und damit ebenfalls schwere persönliche Schuld auf sich geladen. In 
keinem einzigen Fall gab es deswegen nach 1949 Disziplinarverfahren oder gar 
Entlassungen, obwohl schon seit Mitte der 1950er Jahre immer wieder Informa- 
tionen über die NS-Belastung einzelner Mitarbeiter des Bundesjustizministeri- 
ums an die Öffentlichkeit gelangten. In allen Fällen, in denen es solche Hinweise 


25 BGBI 12007 Seite 2614 Art. 4 Gesetz zur Bereinigung des Besatzungsrechts § 1 (2). 
2° Vgl. hierzu O. Schröm, A. Röpke, Stille Hilfe für braune Kameraden. Das geheime Netzwerk 
der Alt- und Neonazis, 2. Aufl., Berlin 2002. 
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gab, wurden von der Ministeriumsspitze — dem Minister oder Staatssekretär 
Walter Strauß — Untersuchungen veranlasst. Sie endeten stets mit einem Gut- 
achten von Josef Schafheutle, in dem dieser erklärte, dass ein Fehlverhalten nicht 
vorliege und Konsequenzen daher nicht gezogen werden müssten. 

Was personelle Kontinuität bedeutet, wird jedoch erst am Einzelfall wirk- 
lich erkennbar. Nehmen wir etwa das Beispiel Franz Maffeller. Vor 1945 war 
er im Reichsjustizministerium für Familien- und Rasserecht zuständig. Er nahm 
an den Folgebesprechungen zur Wannsee-Konferenz teil und war ein bekann- 
ter Kommentator des Blutschutz- und Ehegesundheitsgesetzes von 1935. Dies 
führte jedoch nicht dazu, dass ihm die Einstellung im BMJ versagt blieb. Viel- 
mehr stieg er hier zum Ministerialrat auf und leitete bis 1960 ausgerechnet das 
Referat für Familienrecht. Ein anderer Fall ist Eduard Dreher, vor 1945 Erster 
Staatsanwalt am Sondergericht Innsbruck, wo er zahlreiche Todesurteile wegen 
Nichtigkeiten erwirkte. Im BMJ wurde er nach 1949 ein hochrangiger Mitar- 
beiter in der für das Strafrecht zuständigen Abteilung II und leitete viele Jahre 
lang die Kommission zur Großen Strafrechtsreform. Der schon genannte Josef 
Schafheutle war vor 1945 im Reichsministerium der Justiz tätig, wo er an der 
Ausarbeitung des politischen Sonderstrafrechts beteiligt war, unter anderem bei 
der Verordnung über die Bildung von Sondergerichten und beim Gesetz über 
die Verhängung und den Vollzug der Todesstrafe sowie beim Gesetz zur Abwehr 
politischer Gewalttaten. Nach 1949 leitete er als Ministerialdirektor die Ab- 
teilung II Strafrecht im BMJ. Ein viertes Beispiel ist Walter Roemer. Vor 1945 
war er Erster Staatsanwalt am Sondergericht München und dort unter anderem 
als Vollstreckungsstaatsanwalt an der Hinrichtung von belgischen und franzö- 
sischen Widerstandskämpfern und Mitgliedern der „Weißen Rose“ beteiligt. 
Nach 1949 wurde er Ministerialdirektor und Abteilungsleiter für Offentli- 
ches Recht und Verfassungsrecht im BMJ. Max Merten war von 1942 bis 1944 
Kriegsverwaltungsrat beim Befehlshaber der Wehrmacht in Thessaloniki, wo er 
als Leiter der Abteilung „Verwaltung und Wirtschaft“ einer der Organisatoren 
der Ausplünderung und Deportation von mehr als 50 000 griechischen Juden 
war — also einer der größten deutschen Kriegsverbrecher. 1952 wurde er im BMJ 
Leiter des Referats „Zwangsvollstreckung“. Hans Gawlik war vor 1945 Staats- 
anwalt am Sondergericht Breslau, nach 1945 zunächst Verteidiger des SD und 
einiger Einsatzgruppenführer in den Nürnberger Prozessen und wurde 1949 Lei- 
ter der Zentralen Rechtsschutzstelle im BMJ. Ernst Kanter schließlich, der vor 
1945 als „Generalrichter“ im besetzten Dänemark eingesetzt war, wo er an 103 
Todesurteilen mitwirkte, arbeitete seit 1951 als Ministerialrat und ab 1954 als 
Ministerialreferent und Strafrechtsreferent im Bundesjustizministerium, bevor 
er 1958 zum Bundesgerichtshof versetzt wurde, wo er als Senatspräsident dem 
3. Strafsenat vorstand. Die Aufzählung ließe sich fortsetzen. 
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Thomas Dehler und Walter Strauß 


Die Frage, weshalb insbesondere die beiden Gründerväter des Ministeriums, 
Bundesjustizminister Thomas Dehler und sein Staatssekretär Walter Strauß, der- 
art problematische Personen für das Ministerium auswählten und darauf verzich- 
teten, gezielt Remigranten anzuwerben oder von vornherein nach unbelasteten 
Mitarbeitern zu suchen, ist nicht überzeugend zu beantworten. Sowohl Deh- 
ler als auch Strauß waren persönlich gänzlich unbelastet. Dehler war mit einer 
Jüdin verheiratet, Strauß entstammte einem jüdischen Elternhaus. Beide waren 
im „Dritten Reich“ Diskriminierungen ausgesetzt gewesen. Strauß hatte die NS- 
Zeit nur mit Mühe in Berlin-Wannsee überlebt. Seine Eltern waren in das KZ 
Theresienstadt deportiert worden und dort an den Folgen der Haft gestorben. 

Dennoch scheuten sich Dehler und Strauß nicht, hochgradig NS-belastete 
Mitarbeiter einzustellen. Sie handelten dabei nicht in Unkenntnis der Vergan- 
genheit, sondern in vollem Wissen. Im Fall Dehlers ist dies besonders auffällig, 
wie das Beispiel Willi Geiger zeigt, dem Dehler im „Dritten Reich“ als Verteidi- 
ger am Sondergericht Bamberg gegenübergestanden hatte, wo Geiger als Staats- 
anwalt fungierte. Dennoch machte Dehler ihn nach 1945 zunächst zu seinem 
persönlichen Referenten und betraute ihn danach sogar mit der Aufgabe, das 
Bundesverfassungsgerichtsgesetz zu entwerfen. Anschließend sorgte Dehler 
auch noch dafür, dass Geiger Richter sowohl am Bundesgerichtshof als auch am 
Bundesverfassungsgericht wurde. Geiger war damit der Einzige, der in der Bun- 
desrepublik beide Positionen gleichzeitig bekleidete. 

Bei Strauß verhält es sich ähnlich. Auch er stellte in vollem Wissen um die 
Vergangenheit belastete Personen ein, wenn diese seinen Maßstäben genügten. 
Die wichtigsten Kriterien für Dehler wie für Strauß waren fachliche Kompetenz 
und ministerielle Erfahrung. Hinzu kamen persönliche Bekanntschaften und 
in geringerem Maße politische Empfehlungen. Politische Belastungen wurden 
zwar, wie der Briefwechsel zwischen Dehler und Strauß zeigt, häufig intern er- 
örtert. Soweit sich erkennen lässt, führten sie aber nur selten dazu, einem ge- 
wünschten Mitarbeiter die Einstellung zu versagen. Dehler wie Strauß ging es 
also in erster Linie um die Arbeitsfähigkeit des Ministeriums, die ihrer Meinung 
nach nur zu gewährleisten war, wenn seine Angehörigen über die nötige fachli- 
che Eignung und über Erfahrung verfügten. In seiner Ansprache anlässlich der 
Amtsiibergabe von Bundesjustizminister Hans-Joachim von Merkatz an seinen 
Nachfolger Fritz Schäffer im Oktober 1957 sprach Strauß sogar ausdrücklich 
von einem „Schatz an Erfahrungen“, den man „aus den vergangenen Jahrzehn- 
ten, ungeachtet des dutzendjährigen Reiches“, in die Arbeit des Bundesministeri- 
ums der Justiz mitgebracht habe.” Wörtlich erklärte er: „Ein nicht unerheblicher 


7 Staatssekretär Dr. Strauß, Ansprache anlässlich der Amtsübergabe am 30. Oktober 1957, 
in: Ansprachen aus Anlaß von Amtsübergaben (Minister, Staatssekretär) im Bundesministerium der 
Justiz Bonn 1953-1971, Bonn o.)., Maschinenschriftl. Manuskript, S. 3 f. 
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Teil von uns ist früher schon in der reichsministeriellen Arbeit tätig gewesen, und 
ich glaube, wenn wir nicht diese Kollegen und ihre Erfahrungen gehabt hätten, 
wären wir nicht in der Lage gewesen, die Arbeit der vergangenen acht Jahre zu 
erfüllen“? 

Bei anderen Gelegenheiten führte Strauß zudem häufig das Bild des unpo- 
litischen Beamten an, den es doch gerade im „Dritten Reich“ nicht gegeben 
hatte und den es auch danach nicht gab, weil Politiknähe und Politikberatung 
zum Wesen und zu den Kernaufgaben der Ministerialverwaltung gehören. Was 
Strauß meinte, war indessen etwas anderes: Er bezog sich auf die Tatsache, dass 
die handwerklichen Fähigkeiten der Juristen rasch an die jeweiligen politischen 
Gegebenheiten und Wünsche angepasst werden können und die juristische Tä- 
tigkeit damit im Grunde vom jeweiligen Regime unabhängig ist. Zwar gilt diese 
Feststellung für viele Berufe. Doch Juristen erfüllen im staatlichen Gefüge eine 
zentrale Funktion, indem sie an der Formulierung von Gesetzen mitwirken und 
als Staatsanwälte oder Richter an deren Durchsetzung maßgeblich beteiligt sind. 
Sie sind damit Techniker der Macht und tragen zur Herrschaftssicherung und 
Stabilisierung politischer Regime bei. Im „Dritten Reich“ war diese Instrumen- 
talisierung der Juristen nahezu vollständig gelungen — ob aus innerer Uberzeu- 
gung, pragmatischem Karrierewillen oder unter Anpassungsdruck, wurde nach 
1949 oft nicht mehr hinterfragt. 

Es überrascht demnach nicht, dass Dehler und Strauß und auch die ihnen 
nachfolgenden Minister und Staatssekretäre bei der Auswahl der Mitarbeiter 
nach ministerieller Vorerfahrung suchten. Denn die juristischen Fertigkeiten, die 
im Bundesjustizministerium von den Beamten verlangt wurden, unterschieden 
sich in der Form kaum von denjenigen, die im Reichsjustizministerium für vor- 
rangig gehalten worden waren. Zynisch könnte man sagen, dass es für den juris- 
tischen „Handwerker“ gleichgültig ist, ob er ein Gesetz zum Verbot von Mische- 
hen formuliert oder ein Gesetz zur Gleichstellung des nichtehelichen Kindes mit 
den ehelichen Kindern im Erbrecht. Tatsächlich haben manche Mitarbeiter auf 
der Rosenburg genau dies getan: Sie formulierten im „Dritten Reich“ das „Ge- 
wohnheitsverbrechergesetz“ und bestimmten nun die Diskussion um die Straf- 
rechtsreform. Sie wirkten an der Reform des Jugendstrafrechts 1943 mit und 
waren jetzt federführend bei der Reform des Jugendgerichtsgesetzes von 1953. 
Sie waren als Kriegsrichter in der Wehrmacht oder in der Kriegsgerichtsbarkeit 
des „Dritten Reiches“ tätig und planten nun ein neues Wehrstrafrecht für die 
Bundeswehr. Ähnliches galt im Bereich des Familienrechts, des Zwangsvollstre- 
ckungsrechts oder dem Gesellschaftsrecht der Unternehmen. 

Ministerielle Erfahrung war demnach ein Schlüsselkriterium bei der Re- 
krutierung des Personals für das BMJ nach 1949 und lässt sich auch statistisch 


*8 Ebd., S. 4. 


Franz Steiner Verlag 


1 um 15:42 Uhr 


5 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.20 


Das Bundesministerium der Justiz 1949-1973 und die NS-Zeit 77 


nachweisen. So waren schon 1949 27 Mitarbeiter des Bundesministeriums der 
Justiz ehemalige Mitarbeiter des Reichsjustizministeriums. Davon wurden et- 
liche sofort in den Bundesdienst übernommen, andere kamen 1950 dazu, die 
übrigen bis 1955. Alle hatten selbstverständlich dem nationalsozialistischen 
Rechtswahrerbund angehört und waren - mit Ausnahme von Josef Schafheut- 
le, von dem bereits mehrfach die Rede war — auch Mitglieder der NSDAP ge- 
wesen.” Wenn zudem von Seiten des Ministeriums stets behauptet wurde, die 
fachliche Qualifikation sei für die Aufnahme in den ministeriellen Dienst das 
ausschlaggebende Kriterium gewesen, so wird dies ebenfalls durch die Akten 
belegt. Von den 170 näher untersuchten Personen waren 155 Volljuristen, von 
denen 94 eine Examensnote von „vollbefriedigend“ bis „sehr gut“ im Staats- 
examen nachweisen konnten. Wenn man bedenkt, dass in der Regel nur etwa 
15 Prozent der Examenskandidaten diese Noten erreichen, bedeutete dies, 
allein auf die Examensnote bezogen, eine bemerkenswerte Ansammlung von 
Spitzenjuristen. Nimmt man die Promotion als Gradmesser für Expertise hin- 
zu, wird dieses Bild weiter bestätigt. So fanden sich unter den 155 Volljuristen 
insgesamt 90 promovierte Mitarbeiter sowie zwei weitere, denen ein Doktorti- 
tel „honoris causa“ verliehen wurde. 

Wenig überraschend ist auch die Tatsache, dass die meisten Ministerialbe- 
amten im BMJ eine konservative Einstellung aufwiesen, die häufig auf Tradi- 
tionen der alten Beamtenschaft vor 1933 Bezug nahm und die NS-Diktatur 
als Phase eines „irregeleiteten“ Rechtsverständnisses begriff. So ließ sich in der 
Formulierung der neuen Gesetze „braunes“ Gedankengut auch kaum ausma- 
chen. Dies wurde im Übrigen schon allein dadurch verhindert, dass die po- 
litischen Rahmenbedingungen, unter denen die Bundesrepublik, zumal mit 
Beginn der europäischen Integration seit Anfang der 1950er Jahre und später 
in der NATO, Mitglied der westlichen Wertegemeinschaft geworden war, eine 
Neuorientierung erzwangen. Wenn sich einzelne Anknüpfungspunkte an frü- 
here Vorstellungen — etwa im Jugendstrafrecht - fanden, beruhten sie nicht 
nur auf der persönlichen NS-Erfahrung derjenigen, die nun an der Formulie- 
rung der entsprechenden Gesetze in der Bundesrepublik mitwirkten, sondern 
entsprachen auch dem „Zeitgeist“ der 1950er Jahre. Denn dieser hatte sich 
hinsichtlich der Werteordnung der deutschen Gesellschaft seit den 1930er 
Jahren kaum geändert und wich erst Mitte der 1960er Jahre neuen Gedanken, 
die sich dann auch in der Gesetzgebung bemerkbar machten. Dennoch sind 
in den 1950er Jahren Tendenzen erkennbar, etwa im Familienrecht oder im 
Jugendstrafrecht, die in die Zeit vor 1945 zurückweisen. 


2 Görtemaker, Safferling, Die Akte Rosenburg, S. 264 f. 
30 Ebd., S. 261 £. 
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Weit mehr noch lässt sich dies über die Verfolgung von NS-Tätern sagen, 
die von der deutschen Justiz geradezu verhindert wurde — begleitet und geför- 
dert auch vom Bundesjustizministerium, das auf Drängen der Bundesregierung 
und unter dem Druck der Öffentlichkeit die Straffreiheitsgesetze von 1949 und 
1954 vorbereitete, nach denen bis 1958 praktisch alle NS-Straftäter freikamen 
bzw. von weiterer Strafverfolgung verschont blieben. Der Ulmer Einsatzgrup- 
pen-Prozess 1958 und die Auschwitz-Prozesse in den 1960er Jahren sowie die 
jahrzehntelangen Verzögerungen bei der Aufhebung der NS-Unrechtsurtei- 
le sind Beispiele für die Schwierigkeiten im strafrechtlichen Umgang mit der 
NS-Vergangenheit. Zudem wurde die in mehreren Phasen diskutierte Frage der 
Verjährung durch die sogenannte „kalte Verjährung“ konterkariert, die mit dem 
schon erwähnten Einführungsgesetz zum Ordnungswidrigkeitengesetz vom 10. 
Mai 1968 einherging, so dass auch Schwersttäter, gegen die bereits Strafverfah- 
ren eingeleitet waren oder gegen die Verfahren hätten eingeleitet werden müssen, 
straffrei ausgingen. Bei all diesen Entwicklungen war das Bundesjustizministeri- 
um - neben dem Bundesgerichtshof - maßgeblich beteiligt. Die Erklärung dafür 
liegt nicht nur in dem allgemeinen Bestreben der Bundesregierung, die alten Eli- 
ten wieder zu verwenden, um den Übergang vom „Dritten Reich“ zur Bundesre- 
publik technisch so reibungslos wie möglich verlaufen zu lassen, sondern auch an 
der personellen Zusammensetzung des BMJ. 


„Kommunikatives Beschweigen" der Vergangenheit 


Vor diesem Hintergrund erscheint es erstaunlich, dass der Rechtsstaat in der 
Bundesrepublik trotzdem gut funktioniert hat. Dass dies so war, lässt sich nicht 
bestreiten. Daher ist zu fragen, ob die Wiederverwendung ehemaliger Funkti- 
onseliten, so belastet sie im Einzelfall waren, nicht nur im BMJ, sondern in allen 
Bundesministerien und Behörden und darüber hinaus in weiten Teilen der Ge- 
sellschaft nicht unter Umständen sogar sinnvoll war, weil von ihnen nicht nur 
das Funktionieren des neuen Staates abhing, sondern weil damit auch eine Integ- 
rationsleistung erbracht wurde, die anders als in der Weimarer Republik wesent- 
lich zur inneren Stabilität der Bundesrepublik beitrug. 

Bereits im Parlamentarischen Rat war dafür mit Artikel 131, der die Wie- 
dereinstellung der ehemaligen Angehörigen des Öffentlichen Dienstes vorsah, 
die Basis geschaffen worden. Das heißt: Die Wiederverwendung der alten 
Funktionseliten war ein Grundprinzip der politisch-administrativen Gestal- 
tung der Bundesrepublik. Diejenigen, die nach 1949 in der Rosenburg am 
Neuaufbau der deutschen Justiz mitwirkten, konnten sich dadurch der Illusion 
hingeben, in einer Welt zu leben, die nicht durch die Erinnerung an eine dunk- 
le Vergangenheit beschwert war.*! Tatsächlich wurde auf der Rosenburg über 


3! Zur Problematik des Artikels 231 siehe ebd., S. 154 ff. 
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die Vergangenheit offenbar wenig oder gar nicht gesprochen, wie den schrift- 
lichen Quellen zu entnehmen ist und wie auch Zeitzeugen bestätigen. Jeder 
wusste vom anderen, aber man behielt das Wissen für sich. Der Philosoph Her- 
mann Lübbe hat deshalb von einem „kommunikativen Beschweigen“ der Ver- 
gangenheit gesprochen.” Diesen Vorgang gab es auch auf der Rosenburg. Dass 
dies so war, geschah nicht zufällig. Denn das „Beschweigen“ der Vergangenheit 
war ein Grundanliegen der deutschen Bevölkerung, die sich 1949 nicht als 
Täter, sondern als Opfer sah - als Opfer der alliierten Besatzungspolitik im 
Allgemeinen und der Politik der Entnazifizierung im Besonderen. Daher sollte 
so schnell wie möglich ein Schlussstrich unter die Vergangenheit gezogen und 
diese dem Vergessen anheim gegeben werden. 

Doch dieser Weg hatte seinen Preis. So kamen nahezu alle Parteigänger des 
NS-Regimes, sogar diejenigen, die schlimmste Verbrechen begangen hatten, 
ohne oder mit nur geringen Strafen davon. An diesem Skandal wirkte, wenn 
man etwa das Einführungsgesetz von 1968 betrachtet, das Bundesjustizminis- 
terium in Gestalt von Referatsleiter Eduard Dreher in der Abteilung II mit. 
Die von Hubert Rottleuthner 2001 gestellte Frage „Hat Dreher ‚gedreht‘?“ 
kann heute positiv beantwortet werden. Und auch in der Gesetzgebung zeigte 
sich vielfach altes Denken: im Staatsschutzrecht, bei der Reform des Jugend- 
strafrechts, bei der Frage der Aufhebung der Erbgesundheitsurteile oder den 
verbotenen Plänen alter Wehrmachtrichter zur Einführung einer neuen Wehr- 
strafgerichtsbarkeit und nicht zuletzt beim sogenannten V-Buch, mit dem un- 
ter Umgehung des Parlaments und unter Bruch der Verfassung eine Notstands- 
regelung angestrebt wurde. 

Dabei gab es bereits früh erste Hinweise auf die Problematik, die sich damit 
verband. Das Nachrichtenmagazin Der Spiegel und die sogenannten „Braunbü- 
cher“ der DDR veröffentlichten die Namen vieler Täter und benannten präzi- 
se deren Taten.’ Ganzlich unbeachtet lassen, wie Staatssekretär Walter Strauß 
lange Zeit meinte, konnte man die Vergangenheit damit nicht mehr. Auf einer 
Konferenz der Justizminister des Bundes und der Länder im niedersächsischen 
Bad Harzburg wurde daher Anfang Oktober 1958 die Zentrale Stelle der Lan- 
desjustizverwaltungen in Ludwigsburg gegründet, um vor allem im Ausland neu- 
em Misstrauen in den demokratischen Aufbau der Bundesrepublik entgegenzu- 
wirken. Strauß verfasste allerdings noch am 5. Dezember 1958 vorsorglich einen 


32 H, Lübbe, Vom Parteigenossen zum Bundesbürger. Uber beschwiegene und historisierte 
Vergangenheiten, München 2007, S. 32. 

33 Siehe hierzu ausführlich A. Weinke, Die Verfolgung von NS-Tätern im geteilten Deutschland. 
Vergangenheitsbewältigungen 1949-1969 oder Eine deutsch-deutsche Beziehungsgeschichte im 
Kalten Krieg, Paderborn u.a. 2002, S. 76-100. Vgl. auch Miquel, Abnden oder amnestieren?, S.23- 
81; sowie M. Lemke, Kampagnen gegen Bonn. Die Systemkrise der DDR und die West-Propaganda 
der SED 1960-1963, in: Vierteljahrshefte für Zeitgeschichte, 41. Jg. (1993), H. 2, S. 153-174. 
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Vermerk über die Wiederverwendung von Richtern und Staatsanwälten der na- 
tionalsozialistischen Zeit, in dem er erklärte, die Bundesjustizverwaltung habe 
„die Vorwürfe gegen die in ihrem Geschäftsbereich wiederverwendeten früheren 
Richter und Staatsanwälte geprüft“. Es bestehe „kein Anlass zu irgendwelchen 
Maßnahmen“. * 

Diese Grundhaltung galt auch für den Umgang mit den Enthüllungen in der 
westdeutschen Presse und aus der DDR und die Behandlung gezielter Strafanzei- 
gen gegen Mitarbeiter des Ministeriums. Diese lösten zwar interne Ermittlungen 
seitens der Abteilung Z, insbesondere durch das Personalreferat, aus, doch die 
Vorwürfe wurden durchweg verworfen. Eine wirkliche Prüfung fand gar nicht 
statt. Die betroffene Person wurde lediglich um eine Stellungnahme gebeten, die 
von einem anderen Ministeriumsmitarbeiter zusammengefasst und ausgewertet 
wurde, der in der Regel selbst belastet war. Negative Konsequenzen ergaben sich 
aus diesen Vorwürfen kaum. Nur in einem Fall (Heinrich Ebersberg) wurde die 
betreffende Person nicht befördert. Eine weitere Person (Max Merten) wurde 
gebeten, das Ministerium zu verlassen. Im Falle Eduard Drehers mag die NS-Ver- 
gangenheit ein Hindernis bei seiner Nicht-Beförderung zum Abteilungsleiter 
gewesen sein; aktenkundig ist diese aber nicht. 


Die „zweite Schuld der Deutschen“ 


Eine Veränderung trat erst allmählich ein. Dazu trugen unterschiedliche Ent- 
wicklungen bei, etwa die Uraufführung des Kinofilms „Rosen für den Staats- 
anwalt“ von Wolfgang Staudte mit Martin Held und Walter Giller in den 
Hauptrollen, in dem 1959 die Problematik der personellen Kontinuität im 
Bereich der Justiz aufgezeigt wurde.” Fast zeitgleich wurde die vom Sozialisti- 
schen Deutschen Studentenbund organisierte Wanderausstellung „Ungesühn- 
te Nazijustiz“ eröffnet.” Und im juristischen Raum zeigten — ebenfalls fast 


4 W., Strauß, Vorsorglicher Vermerk zur Wiederverwendung von Richtern und Staatsanwälten 
der nationalsozialistischen Zeit, 5. Dezember 1958, in: BArch Koblenz B 141/50451 Angriffe gegen 
Angehörige der Bundesjustiz wegen ihrer früheren Amtstätigkeit (1933-1945), Materialband 2 
(Betr. Große Anfrage der Fraktion der SPD betr. Fragen der Justizpolitik), Bl. 29. 

35 Der Film wurde 1960 gegen den Willen des Bundesinnenministers mit dem Bundesfilmpreis 
ausgezeichnet. Vgl. Miquel, Ahnden oder amnestieren?, S. 50 f. 

3° Siehe hierzu den hektographierten Ausstellungskatalog von W. Koppel, Ungesühnte 
Nazijustiz. Hundert Urteile klagen ihre Richter an, Karlsruhe 1960. Vgl. ebenfalls G. Oy, 
C. Schneider, Die Schärfe der Konkretion. Reinhard Strecker, 1968 und der Nationalsozialismus 
in der bundesdeutschen Historiografie, 2., korr. Aufl., Münster 2014; S.A. Glienke, Die Ausstellung 
„Ungesühnte Nazijustiz“ (1959-1962). Zur Geschichte der Aufarbeitung nationalsozialistischer 
Justizverbrechen, Baden-Baden 2008; Weinke, Die Verfolgung von NS-Tätern, S. 101-108; sowie 
M. Kohlstruck, Reinhard Strecker - „Darf man seinen Kindern wieder ein Leben in Deutschland 
zumuten? in: C. Fröhlich, M. Kohlstruck (Hrsg.), Engagierte Demokraten. Vergangenheitspolitik in 
kritischer Absicht, Münster 1999, S. 185-212. — Anlässlich seines 85. Geburtstags wurde Reinhard 
Strecker für seine Arbeit im Oktober 2015 mit dem Bundesverdienstkreuz ausgezeichnet. „Besser 
spät als nie“, bemerkte dazu der Journalist Christoph David Piorkowski im Berliner „Tagesspiegel“. 
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zeitgleich — der Ulmer Einsatzgruppen-Prozess und danach der Eichmann-Pro- 
zess in Jerusalem sowie die Auschwitz-Prozesse in Frankfurt am Main, wie groß 
das Problem tatsichlich war, dem man sich nun auch im Bundesjustizministe- 
rium nicht länger verschließen konnte. 1965 geschah dann endlich, was schon 
1949 möglich gewesen wäre: die Einführung der Regelanfrage beim Berlin 
Document Center über die Mitgliedschaft in der NSDAP. Bis 1965 hatte es 
eine solche Regelanfrage nicht gegeben. Erst jetzt, am 15. Februar 1965, sah 
sich Staatssekretär Dr. Arthur Bülow genötigt, dieses Instrument auch für das 
BM]J zu nutzen - allerdings nur bei Neueinstellungen und Beförderungen, 
nicht zur Überprüfung des gesamten Personals. 

Mit dem Regierungswechsel zur Großen Koalition 1966 und der Ernennung 
Gustav Heinemanns zum Bundesjustizminister setzte sich dieser Wandel in der 
Beurteilung der NS-Belastung fort. Einen wichtigen Beitrag dazu leistete der 
hessische Generalstaatsanwalt Fritz Bauer, der 1960 mit eigenen Hinweisen die 
Ergreifung Adolf Eichmanns in Argentinien vorantrieb und mit den von ihm 
vorbereiteten drei Auschwitz-Prozessen von 1963 bis 1968 für große öffentli- 
che Aufmerksamkeit weit über die Grenzen der Bundesrepublik hinaus sorgte.” 
Dass er seine Erkenntnisse über den Aufenthaltsort von Eichmann nicht den 
deutschen Behörden, sondern dem Leiter der Israel-Mission in Köln, Felix Elie- 
ser Shinnar, übermittelte, spricht für sich, da die Versäumnisse der bundesrepub- 
likanischen Justiz im Umgang mit NS-Tätern allzu offenkundig waren. 

Der deutsch-jüdische Publizist Ralph Giordano hat deshalb 1987 von einer 
„zweiten Schuld der Deutschen“ gesprochen.’ Diese Schuld wog umso schwe- 
rer, als sie vor allem die Berufsgruppe der Juristen selbst betraf, die ihrer beson- 
deren Verantwortung, von der eingangs die Rede war, nicht gerecht geworden 
war. Dabei hatte der ehemalige Reichsjustizminister der Weimarer Republik 
und Rechtsphilosoph Gustav Radbruch, der nach der Machtübernahme der 
NSDAP am 30. Januar 1933 als erster deutscher Professor aus dem Staatsdienst 
entlassen worden war, bereits 1946 einen Weg gewiesen, der hätte beschritten 
werden können — wenn man nur gewollt hätte. Die „Radbruchsche Formel“ 
besagte, dass im Konflikt zwischen der Gerechtigkeit und der Rechtssicherheit 
eine Situation eintreten könne, in der „der Widerspruch des positiven Gesetzes 
zur Gerechtigkeit ein so unerträgliches Maß erreicht, dass das Gesetz als ‚unrich- 
tiges Recht‘ der Gerechtigkeit zu weichen hat“.”” In Situationen aber, in denen 


Siehe „NS-Justiz-Aufklärer Reinhard Strecker. Wider die Politik des Vergessens‘, in: Tagespiegel 
online, 14. Oktober 2015. 

37 Vgl. hierzu vor allem R. Steinke, Fritz Bauer oder Auschwitz vor Gericht. Mit einem Vorwort 
von Andreas Voßkuhle, München 2013, sowie I. Wojak, Fritz Bauer 1903-1968. Eine Biographie, 
München 2009. 

38 R. Giordano, Die zweite Schuld oder Von der Last Deutscher zu sein, Hamburg 1987. 

3 G. Radbruch, Gesetzliches Unrecht und übergesetzliches Recht, in: Süddeutsche Juristenzeitung 
(SJZ) 1946, S. 105-108. 
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„Gerechtigkeit nicht einmal erstrebt“ werde, wie es offenbar im Nationalsozialis- 
mus der Fall gewesen war, wenn also „die Gleichheit, die den Kern der Gerech- 
tigkeit ausmacht, bei der Setzung positiven Rechts bewusst verleugnet“ werde, 
sei „das Gesetz nicht etwa nur ‚unrichtiges Recht“. Denn dann, so Radbruch, 
entbehre es „überhaupt der Rechtsnatur“. Diese Überlegung, wonach legalisti- 
sches Unrecht nicht nur keine Anwendung finden darf, sondern — etwa als Ver- 
brechen gegen die Menschlichkeit — sogar strafbewehrt sein kann, bildete nach 
1945 die Grundlage der Nürnberger Prozesse. In der Bundesrepublik nach 1949 
wurde dieser Gedanke aber rasch wieder verdrängt. Stattdessen zog man sich auf 
eine Gesetzesauslegung zurück, die es ermöglichte, dass Straftäter, selbst wenn sie 
schwerste Verbrechen begangen hatten, straffrei davonkamen, weil ihr Unrecht 
legalistisch gedeckt gewesen war. 

Der Blick in die Geschichte macht also deutlich, wie wichtig es ist, sich an 
diese Vorgänge zu erinnern und die jüngere deutsche Rechtsgeschichte mehr als 
bisher zu einem Thema der juristischen Ausbildung zu machen. Gerade weil die 
jüngeren Generationen keine persönliche Erinnerung an die Diktatur mehr ha- 
ben — weder an die nationalsozialistische noch an die kommunistische —, muss 
man sie damit konfrontieren. Dieser Auffassung waren auch die Mitglieder im 
Rechtsausschuss des Deutschen Bundestages, der sich im November 2016 mit 
den Erkenntnissen der „Akte Rosenburg“ befasste. Alle Fraktionen waren sich 
dort einig, dass angehende Juristen dazu angehalten werden müssten, nicht nur 
Rechtsanwendung zu lernen, sondern mehr als bisher auch über die rechtsethi- 
schen Grundlagen ihres zukünftigen Berufs nachzudenken. Über die Frage, ob 
es dazu einer Ergänzung des Deutschen Richtergesetzes bedarf, mag man strei- 
ten. Aber klar ist, dass Juristinnen und Juristen nicht nur Wissen benötigen, um 
ihren verantwortungsvollen Beruf auszuüben, sondern dass sie dabei auch ein 
Gewissen haben sollten. Sie sollten also nicht nur über handwerkliches Können 
verfügen, sondern auch eine ethische Grundhaltung besitzen, die für das Funk- 
tionieren eines Rechtsstaates — gerade in schwierigen Zeiten — unverzichtbar ist. 
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The Federal Ministry of Justice between 1949 and 1973 and the period 
of national socialism: continuation and a new democratic beginning - 
a historical retrospection 


Abstract 


There is no such thing in history as “hour zero”. This was also the case in Germany after 
1945. The legacy of the Nazi past had long-term ramifications, not only in the field of 
justice. A great deal of personal continuity existed in the courts of law, in the administra- 
tion of justice in the Lander and in the Federal Ministry of Justice. This affected not only 
legislation and jurisprudence, but also the prosecution of Nazi crimes. The perpetrators 
of the most serious crimes often went unpunished. While admittedly this did not com- 
promise the rule of law, it did hamper and delay the reckoning with the Nazi past, which 
has actually continued to date. 


Keywords: free democratic system, war crimes, Nazi crimes, Nazi past, Nuremberg trial 
of lawyers, personal continuity, “thick line” mentality, insurmountable past 
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The Central Office between 
Politics and Criminal Law 


Approaches by the Allies and in the Federal Republic 


The international dimension of the crimes committed during the dictatorship 
in Germany since 1933 and during the Second World War from 1939 to 1945 
has led to many different answers: by the Allies in the International Military 
Tribunal at Nuremberg, by numerous foreign states that have punished the 
crimes committed on their territory, by the four occupying powers in Germa- 
ny, and finally by the Federal Republic of Germany and the (former) German 
Democratic Republic. The international approach may be characterized by 
three attributes: After the end of the war, special penal provisions are laid down 
retroactively, specifically tailored to state mass crimes, especially crimes against 
humanity. Only for these procedures, a special tribunal is set up, whose staff 
comes from the victorious powers. The process is based on a specially created 
procedural code partially restricting the rights of the defense. 

There are considerable reservations about this approach in Germany. 
Rather political is the argument of “victors’ justice” — meaning an unfair pro- 
cedure by the winners against the losers. A substancial legal objection is that 
the Allied laws apply with retroactive effect to crimes committed before the 
rules were passed. In Germany, therefore, the accusation is raised loudly that 
the Allied procedure violates itself an elementary legal principle: “nulla poena 
sine lege”. 

As a reaction to “Nuremberg“ but also to the experiences with the abuse 
of criminal law during the dictatorship, the (West-) German constitution up- 
holds a strict prohibition of retroactive penal law. There was also a political 
motto: “No special law for Nazi perpetrators“. This led to a solution that devi- 
ated in all three points from the Allies: 

(1) the applicable law, 

(2) the competence of the general law enforcement authorities, and 

(3) the general procedure and rules of evidence. 


Franz Steiner Verlag 


Open Access Download von der Franz Steiner Verlag eLibrary am 16.09.2021 um 15:42 Uhr 


86 Jens Rommel 


Il. The Central Office between Politics and Criminal Law 


1. Applicable law 


No special legal basis has been established retroactively for dealing with NS 
crimes: neither crimes against humanity nor genocide. Consequently, Ger- 
man courts can only pass judgements in accordance with the provisions of the 
German criminal code - applicable already during the “Third Reich”. We have 
to deal with the definitions in the code, established for individual acts with 
individual motives: distinguishing for example between murder, homicide in 
particularly aggravated circumstances and manslaughter. Up to now, we apply 
an individual criminal law — the “mass murders by state authority [were] an un- 
precedented novelty in history [...] to which the penal code was not tailored” 
(Federal Criminal Court, Bundesgerichtshof ). 

Recourse to the general criminal law led to the application of the usual 
statutory limitations. After the period of limitation, a crime may no longer be 
punished. For legal reasons, only NS crimes defined as murder can be prose- 
cuted already since May 1960: a killing for pleasure or out of otherwise base 
motives, by stealth or cruelly. The imprescriptibility for murder is the result of 
a broad discussion in German Parliament in 1965, 1969, and 1979 that also 
reflected the international development: the non-prescription of genocide and 
crimes against humanity. Here again, the German solution is not limited to 
Nazi crimes but applicable to any murder case. 

There is no room in criminal legislation for the concept that mere mem- 
bership of an agency or unit participating in a crime provides prima facie evi- 
dence of culpable conduct. That is why members of the national socialist party 
(NSDAP), the paramilitary organisations Schutzstaffel and Sturmabteilung 
(SS and SA), the Secret State Police (GeStaPo) or the armed forces cannot be 
punished only on the basis of that fact. The most difficult legal question is: 
Where does personal responsibility begin when the state organizes crimes? 

For a long time, the jurisdiction was prevalent: Not everyone who was some- 
how integrated into Auschwitz concentration camp is responsible for everything 
that happened in the context of the extermination program. Rather, it must be 
determined how the individual’s behaviour concretely supported the murders. 

Not until 2016, the Federal Criminal Court (Bundesgerichtshof) has clari- 
fied where to draw the line for criminal responsibility in cases of mass crimes, 
organized or tolerated by the state with thousands being involved in the bu- 
reaucracy: Today, it is sufficient for someone to have kept the murder machine 
running by performing his general duties in a certain function (for example, as 
a guard). This is why we could turn our attention to tracking down those who 
might have contributed to the killings even in low-level positions. 
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2. Institutions 


The judicial power is exercised mainly by the courts of the Lander — meaning 
a decentralized system. Unlike acts of terrorism, there is no competence for 
federal institutions when it comes to Nazi crimes. The local public prosecutor’s 
offices and criminal courts are primarily responsible only for crimes conduct- 
ed in their district or for perpetrators resided in the respective area. However, 
most of the crimes had been committed outside Western Germany. Often, the 
victims did not know the names of the suspects or their whereabouts. Thus, in 
the beginning, no institution seemed competent to deal e.g. with Auschwitz. 

Just as the number of procedures had decreased sharply in the mid-fifties, 
the approach in the Federal Republic changed. By chance, there was the so 
called “task force trial“ (Einsatzgruppen-Prozess) in Ulm. For the public and 
for politicians two things became clear: Not all crimes had been investigated. 
And we can no longer leave it to chance to determine whether a crime is pros- 
ecuted. An authority was and still is needed filling the considerable gap within 
the areas of judicial competence, an authority that would do some preparatory 
work in advance, push and bundle investigations of the public prosecutor’s of- 
fices and provide support for them. 

That is why the Ministers of Justice have founded the Central Office for 
the Investigation of National Socialist Crimes in Ludwigsburg. The task of the 
Central Office is to collect, to scrutinise and to evaluate the whole accessible 
material on NS crimes worldwide. Our main aim is searching for acts limited 
in space, time and committed by a certain group of culprits and to determine 
which persons involved into these atrocities can be still prosecuted. As soon as 
the Central Office has found the group of the perpetrators who are to be pros- 
ecuted, the preliminary investigations are closed and the files are transferred 
to the prosecutor’s office in charge. Furthermore, the Central Office renders 
investigative assistance. 

Unfortunately, the Central Office can neither obtain court decisions nor 
impose coercive measures — like a house search. Instead, we rely on the volun- 
tary participation of witnesses, on publicly available sources and on the sup- 
port of the police or from abroad by means of legal assistance. 

Since 1959 we have seen investigations against about 120.000 defendants 
in Germany. Even if some of these proceedings have not been opened by the 
Central Office yet, they are in most cases indirectly connected with it. 


3. Investigations and Procedures 


Since our task is to prepare criminal proceedings, we try to find the means of 
evidence allowed in German courts. A great deal of surprise has been voiced 
about the strict requirements laid down by West German courts in Nazi trials 
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as the regards the furnishing of proof. Yet these are the same standards as those 
stipulated in any other criminal trial conducted along constitutional lines in 
order to produce enough evidence to convict someone. 

In some of the early Nazi trials, the courts were able to base their verdicts 
on the most convincing proof possible in a criminal case, i.e. a confession by 
the accused. Since the 60ies, this has played no role at all until the recent trials 
of our days. 

Another form of evidence usually lacking in Nazi trials - unlike other le- 
gal proceedings against crimes of violence - is the local taking of evidence by 
a judge visiting the scene of the crime. In the overwhelming bulk of cases, a lo- 
cal inspection was not possible during the Cold war - a fact that is even more 
important when we take into account that most crimes have been commit- 
ted on the territory of Poland or the former Soviet Union. Nowadays, most 
scenes of the crimes are accessible — but they can no longer help to ascertain the 
true facts because of changes in property and vegetation. We try to integrate 
modern techniques: The conditions in a camp can be illustrated with a mod- 
ern 3D-virtual reality-model of Auschwitz; thus, it can also be clarified, what 
a defendant could see from his position. 

Compared with other criminal trials, the obstacles encountered in Nazi 
cases are much greater because of the almost complete absence of "neutral" 
witnesses. Most of the series of murders were carried out under conditions of 
great secrecy and with the virtual exclusion of third parties. The armchair cul- 
prit, making his decisions on life or death for hundreds or thousands of peo- 
ple far away from the actual scene of the crime, remained unknown by name 
and appearance to the victims. By contrast, the “physically involved culprits“, 
who were hardly ever individually named on documents relating to the crime 
because of their mostly subordinate duties and low rank, can as a rule only be 
convicted on the strength of witnesses’ testimony. The number of witnesses 
available for the Nazi trials has been decreasing since WW II. To the losses 
from death and illness must be added the reluctance and exhaustion of wit- 
nesses from among the victims — especially those who have emigrated to North 
America or Israel. Experts have largely taken their place. Historians or mili- 
tary historians, in particular, are teaching us about the state of research, general 
events, chains of command, or constraints in the dictatorship. 

In addition to the experts, documents have been the most important ev- 
idence, especially in the past for “armchair culprits”. Today, they also have 
gained significance for the immediate helpers/aider/abettors on the crime 
scene, because each piece of the puzzle can give an indication to the general 
service of, for example, a guard in a concentration camp. Many documents have 


been deliberately destroyed by the SS; others have got lost by the effects of the 
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war or have been inaccessible for decades in foreign archives. Staff members 
of the Central Office who until 1964 were forbidden by the federal govern- 
ment making trips to Eastern Europe, received permits in this period of the 
Cold War in the second half of the 60s and spent over several weeks in Polish 
and Czechoslovak archives as well in the Soviet Central Archives in Moscow. 
After the changes in the former Eastern bloc, the Central Office has gained 
access to large parts of the archive material. Soon after German reunification, 
the Central Office looked through the NS-Archive in the “Ministry of State 
Security”, access to which had been refused for so many years by the authorities 
of the German Democratic Republic. Since many years, the Central Office has 
been cooperating with similar authorities from abroad, which also deal with 
NS crimes, especially with the Commission for the Prosecution of the Crimes 
against the Polish nation. 

Our main difficulty is the passage of time since the deeds. In more than two 
generations, the evidence has deteriorated in every way. The accused have also 
aged or died in the meantime. Nowadays, the defendants are between 92 and 
99 years of age. Our task is not to collect historical knowledge but to further 
criminal investigation: Therefore, we can conduct proceedings only if the ac- 
cused is still alive and as long as he is fit to stand trial. 


Importance 


Despite all difficulties, we will continue our efforts to investigate murder 
crimes of the Nazi-regime for some more years. Preliminary proceedings of 
public prosecutor’s offices and single trials as the current Stutthof-case in Ham- 
burg demonstrate the importance of these efforts. 

For survivors or members of family it is often very important and it remains 
a remembrance that such acts will be prosecuted until the end. This gives both 
sides the opportunity to tell their stories: both, the defendant and the victims 
(or their relatives) are heard by the current German state. We have to accept the 
fact, that the mass crimes of the former German state were only possible with 
the participation of thousands in the Nazi death machine and that they should 
therefore share responsibility. 

“Too late, too lenient, too few” — that’s how we might sum up the reaction 
to national socialist crimes by means of criminal law. It is an arduous learning 
process within the judiciary and in the post-war society in Germany. The inves- 
tigations and trials on national socialist crimes are only an attempt. Despite all 
difficulties, I think it is worth trying. 
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Abstract 


The key note deals with the laborious learning process in German post-war justice and 
society. Unlike the Allies, the Federal Republic of Germany had not issued any spe- 
cial criminal regulations for dealing with National Socialist crimes. This gave rise to 
considerable difficulties in the application of the national criminal law, which is tai- 
lored for the assessment of individual guilt but reaches its limits with the assessment 
of state-organized mass crimes. The general rules on the jurisdiction of investigative 
authorities and courts have been found unsuitable for the mass crimes committed 
outside Germany. Since 1958, the Central Office of the state judicial administrations 
for the Investigation of National Socialist Crimes has helped to remedy the situation. 
Significant difficulties remained in proving facts, not only due to the behaviour of the 
perpetrators and the events of the war, but also due to constraints during the Cold War. 
The main difficulty today is the time since the deeds and the age of those involved. 


Keywords: National Socialist crimes, German post-war justice, the Central Office for 
the Investigation of National Socialist Crimes 
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“Polish Death Camps” as an “Opinion” 

of which Expressing is Protected by German Law? 
Questionable Bundesgerichtshof's 

Judgement of 19.7.2018 


Introductory remarks 


1. The issue discussed below in detail is focused on the recent German judgment 
of Federal Court of Justice (Bundesgerichtshof) further: “BGH” of 19" July 2018 
(IX ZB 10/18)! and the preceding Polish judgment of the Court of Appeal (Sąd 
Apelacyjny, SA) in Cracow of 22”! December 2016.’ Both rulings are results of 
court civil proceedings against the German television station Zweites Deutsches 
Fernsehen (ZDF) initiated by a civil lawsuit of a Polish inhabitant, a former pris- 
oner of the Konzentration Lager Auschwitz (ie. the German Nazi concentration 


"BGH 19 Juli 2018, IX ZB 10/18, http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/ 
document.py?Gericht=bgh& Art=pm& Datum=2018-8&nr=86838&linked=bes&Blank=1&fi 
le=dokument.pdf (accessed 20.01.2021), further: the judgment of German Court of 2018. The 
remedy (Anhörungsrüge) was examined by BGH 11 Oktober 2018 http://juris.bundesgerichtshof. 
de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&sid=edd5d2bd1470278f2 
e359680eff737f78&.nr=88961&pos=0&anz=3 (accessed 20.01.2021). See the first comments: 
P. Mostowik, E. Figura-Góralczyk, ‘Odmowa wykonania polskiego orzeczenia z powodu ob- 
cego ordre public. Glosa do Wyroku Niemieckiego Federalnego Sądu Najwyższego (Bundesge- 
richtshof) z 19 lipca 2018 r. (IX ZB 10/18); Problemy Współczesnego Prawa Międzynarodowe- 
go, Europejskiego i Porównawczego, 2019, vol. XVII, pp. 294-307, https://europeistyka.uj.edu. 
pl/documents/3458728/143239918/P.Mostowik%26E.Figura_PWPM+2019.pdf (accessed 
20.01.2021). 

> Sąd Apelacyjny w Krakowie 22 grudnia 2016 [Court of Appeal in Cracow 22 December 
2016], I ACa 1080/16, http://orzeczenia.krakow.sa.gov.pl/content/$N/152000000000503_I_ 
ACa_001080_2016_Uz_2016-12-22_001 (accessed 20.01.2021), further: the judgment of Pol- 
ish Court of 2016. The first instance of the case was ruled by Sąd Okręgowy w Krakowie 25 kwiet- 
nia 2016 [District Court in Cracow 25 April 2016], I C 151/14, http://orzeczenia.krakow. 
so.gov.pl/content/$N/152010000000503_I_C_000151_2014_Uz_2016-04-25_001 (accessed 
20.01.2021). 
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camp located near the Polish town of Oswiecim during the World War II). The 
recognition of this judgment was not blocked by the state immunity, which 
sometimes happens to proceedings concerning this period.* 

The demand concerned the prohibition to publish and spread in any way 
the following notion published in Internet by ZDF: “Polish concentration or 
extermination camp (and its translations into several languages) which had been 
used in the text published on the Internet website in order to describe German 
concentration camps and German camps located during World War II in the 
occupied Poland”, as well as the demand of order to publish the statement with 
the specific content of apology in various media.‘ 

In the sentence of the judgment of Polish Court of 2016, the defendant was 
ordered to apologize the plaintiff by publication on the Internet website (and 
maintain it for a period of one month), on the main page, in German, in the 
frame, in the bold font at its own expense of the following statement: “Zweites 
Deutsches Fernsehen, the publisher of the Internet portal, regrets the appearance 
on 15 July 2013 on the www.zdf.de portal in the article (...) the expression which 
is the untrue and falsifying history of the Polish nation, suggesting that the death 
camps of Majdanek and Auschwitz were built and run by Poles, and it apologizes 
Karol Tendera, who was imprisoned in a German concentration camp, for violat- 
ing his personality rights, in particular his national identity (sense of belonging 
to the Polish nation) and his national dignity”. 

Whereas the judgment of German Federal Court of Justice of 2018 - that 
de facto neutralized the obligation to express regret and officially apologize for 
the historical falsehood — was pronounced in the course of the proceedings 
for the recognition and declaration of enforcement in Germany of the judg- 
ment of another EU Member State, i.e. the judgment of the Polish court. Such 
a declaration of enforcement is usually granted almost automatically under the 
Brussels I Regulation? according to the principle stipulated in articles 33 para 


> See: S. Vrellis, “The World War II Distomo Massacre of Greek Civilians by German Armed 
Forces and the Right to Effective Judicial Protection; in: Permanent Bureau of the HCCH (ed.), 
A Commitment to Private International Law: Essays in honour of Hans van Loon, Hague 2013, 
pp. 637-640. 

* See first section of the grounds of the Sąd Okręgowy w Krakowie 25 kwietnia 2016, http:// 
orzeczenia.krakow.so.gov.pl/content/$N/152010000000503_I_C_000151_2014_Uz_2016- 
04-25_001 (accessed 20.01.2021). 

> Regulation 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforce- 
ment of judgments in civil and commercial matters, data.europa.eu/eli/reg/2001/44/2013-07-09, 
further: "Brussels I Regulation”. Instead of Brussels I Regulation to legal proceedings instituted, to 
authentic instruments formally drawn up or registered and to court settlements approved or con- 
cluded on or after 10 January 2015 shall apply the Regulation 1215/2012 of 12 December 2012 
on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, 
data.europa.eu/eli/reg/2012/1215/oj, further: “Brussels I bis Regulation”. 
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1, 38 para 1 and 45 of this Regulation.* One of the “only grounds” provides for 
in Article 34 Brussels I Regulation is so called public policy (orde public) clause 
which has the following wording: “A judgment shall not be recognised: 1. if 
such recognition is manifestly contrary to public policy in the Member State 
in which recognition is sought”. 

In the presented case the exequatur (declaration of enforceability of the 
judgment obliging to abandon spreading the falsehood) was not granted in 
Germany. According to the sentence of the judgment of Bundesgerichtshof of 
19% July 2018 (IX ZB 10/18): “The applicant’s claim to issue an enforcement 
clause to the judgment of the Court of Appeal in Cracow of 22"! December 
2016 is dismissed. The costs of the proceedings are borne by the applicant. 
The amount of costs is set at € 4,000” 


2. The subject matter of further remarks is several important legal issues regard- 
ing this specific case of the protection of personality rights that arise in connec- 
tion with the abovementioned circumstances. Further analysis includes also gen- 
eral assessment of the court rulings from the perspective of “judicial cooperation 
in civil and commercial matters” within the European Union and of the interna- 
tional law standards. Particularly important to the authors of the text is the issue 
of international private law and international civil procedure in cross-border cas- 
es concerning infringement of personality rights.’ 


6 Article 33.1. “A judgment given in a Member State shall be recognised in the other Mem- 
ber States without any special procedure being required.” Article 38.1. “A judgment given in 
a Member State and enforceable in that State shall be enforced in another Member State when, 
on the application of any interested party, it has been declared enforceable there.’ Article 45 1. 
“The court with which an appeal is lodged under Article 43 or Article 44 shall refuse or revoke 
a declaration of enforceability only on one of the grounds specified in Articles 34 and 35. It shall 
give its decision without delay. 2. Under no circumstances may the foreign judgment be reviewed 
as to its substance.” 

7 See more on the recognition provided for in Article 33 as the rule — P. Wautelet, in: 
U. Magnus, P. Mankowski (eds.), Brussels I Regulation, Sellier 2007, pp. 547-554. On the public 
order clause and refusal to recognize the foreign judgment under article 34 — see S. Franco, in: 
U. Magnus, P. Mankowski (eds.), Brussels, pp. 565-579. 

8 “Der Antrag des Antragstellers, das Urteil des Appellationsgerichts Krakau, Polen, vom 
22. Dezember 2016 - IACa 1080/16 — mit der Vollstreckungsklausel zu versehen, wird abge- 
wiesen. Der Antragsteller trägt die Kosten des Verfahrens. Der Wert des Verfahrens wird auf 
4.000 € festgesetzt.” 

? The subject matter of the case (the apology for violation of personality rights) is excluded 
from the scope of Regulation 864/2007 of 11 July 2007 on the law applicable to non-contractual 
obligations (Rome II), data.europa.eu/eli/reg/2007/864/oj, further: “Rome II Regulation” — see 
A. Dickinson, The Rome II Regulation: The Law Applicable to Non- Contractual Obligations Updat- 
ing Supplement, Oxford Private International Law Series, Oxford 2008, pp. 238-240 — this causes 
only that the court ruling on the case applies the conflict law rules of the forum (of the national 
origin), and not the rules unified internationally. See also C.I. Nagy, “The Word is a Dangerous 
Weapon: Jurisdiction, Applicable Law and Personality Rights in the EU Law — Missed and New 
Opportunities, Journal of Private International Law, 2012, 8, no. 2, pp. 251-296. 
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The court cases should in particular be seen from the perspective of the 
conflict of law rules of private international law as well as norms on jurisdiction 
and, above all, the unified in EU rules on the recognition and enforcement 
of foreign judgments (international civil procedure). These rules have recently 
been subject to the unification process in the Member States.” The uniform 
regional rules on national jurisdiction and mutual recognition of judgments 
in civil and commercial matters were the result of the entry into force of the 
1968 Brussels Convention" and in the last years they emerged in provisions of 
secondary law of EU (called Brussels Regulations). The EU legal instruments, 
as well as the existing solutions of national law and international agreements, 
including those established under the auspices of the Hague Conference on 
Private International Law, allow - rather exceptionally - not to accept on own 
territory the effects of a judgment issued in another Member State.’* 


3. The more general context, i.e. the issues of falsifying the history of II World 
War and the Holocaust, as well as current political issues — although important 
from a broader perspective — do not in principle fall within the framework of 
these remarks. However it is worth mentioning that the territory of Poland 
during the II World War was occupied by Soviet Union and Nazi Germany. 
The last one at that time organized in this territory an extermination system 
of “concentration camps” (Konzentrationslager) and “annihilation camps” 
(Vernichtungslager).'* The second ones were in fact not camps but the areas 
of continual executions of transported victims. A huge number of the human 
victims of the camps, particularly in “death camps”, were persons of Jewish or- 
igin. They were both citizens of pre-war Poland and persons transported there 
from other European countries occupied by Nazi Germany and their allies." 


1 See: Judicial cooperation in civil matters exists between EU countries in order to improve in- 
teroperability between their judicial systems, https://e-justice.europa.eu/content_cooperation_in_ 
civil_matters-75-en.do (accessed 20.01.2021). 

" Brussels Convention on jurisdiction and the enforcement of judgments in civil and com- 
mercial matters of 27.9.1968 (consolidated version), eur-lex.europa.eu/legal-content/EN/ 
ALL/?uri=CELEX%3A41968A0927%2801%29 (accessed 20.01.2021). 

12 The effects of considering the foreign laws as statuta odiosa ate presented by I. Thoma, Die 
Europäisierung und die Vergemeinschaftung des nationalen ordre public, Tübingen 2007, p. 4-16. 

13 In fact the second term adopted in German (Vernichtungslager) and copied in other languag- 
es is not precise, because there were in fact no camps but places of constant executions (the people 
were not accommodated but murdered immediately after arrival). The few becamped there persons 
were mainly voluntary or coerced executors. 

14 The official Polish government report on war damages prepared in 1947 estimated Po- 
land’s casualties of war at circa 5 million, including over 3 million Polish citizens of Jew na- 
tionality and 2 million ethnic Poles. Additionally, millions of foreign Jews were also murdered 
at the Polish territory occupied by German Nazis, in particular in death camps like Treblinka 
or Birkenau. See also data presented in materials of United States Holocaust Memorial Muse- 
um, Washington, titled “Polish Resistance and Conclusions’, https://www.ushmm.org/learn/ 
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Additionally the German occupiers attempted but failed to organize a collab- 
orative Polish government which would cooperate with the Nazis, which was 
a phenomenon and an exception on a European scale. It’s also worth mention- 
ing that during the World War II only on the territory of occupied Poland 
there was a ban on help of the persecuted Jewish persons under the death pen- 
alty. > It seems that these are important reasons why a great deal of sensitivity 
can be observed in contemporary Poland in recent decades aimed at coun- 
teracting the falsification of history by using the word ‘Polish’ in context and 
connection to events related to crimes planned and organized by the invaders 
during the war on the territory of occupied Poland called “Generalgouverne- 
ment for the occupied Polish territory” (Generalgouvernement fir die besetzten 
polnischen Gebiete).'$ Despite this the untrue expression “Polish death camps” 
was presented several times in mass media in the last decade”. Thanks to the 
sending of educational historical explanations to the authors of such unfortu- 
nate statements, they were usually officially corrected (e.g. by American NBC 
reporter).’* 


students/learning-materials-and-resources/poles-victims-of-the-nazi-era/polish-resistance- 
and-conclusions (accessed 20.01.2021). See more: R.C. Lukas, Forgotten Holocaust: Poles Under 
German Occupation, 1939-44, Hippocrene Books, 2001, p. 31 et seq.; M. Gniazdowski, “Losses 
Inflicted on Poland by Germany during World War II. Assessments and Estimates—an Outline, 
The Polish Quarterly of International Affairs, 2007, no. 1, pp. 94-126, available in Central and 
Eastern European Online Library www.ceeol.com. See also catalogue of victims and losses at: 
http://www.aan.gov.pl/delegaturaRP/ (accessed 20.01.2021). 

15 See for example the context of execution of the whole Polish Ulma family hiding the 
Jewish Family: https://muzeumulmow.pl/en/museum/history-of-the-ulma-family/ (accessed 
20.01.2021). 

!° For example, an information campaign launched inter alia via Twitter: #GermanDeath- 
Camps. An example of support from the World Jewish Congress may be the following message: 
https://www.worldjewishcongress.org/en/news/wjc-president-ronald-s-lauder-demands-msnbc- 
retract-false-characterization-of-warsaw-ghetto-uprising-2-4-2019 (accessed 20.01.2021). 

1 As far as the need and grounds - see: I. Lewandowska-Malec, “Wzgledy aksjologiczne i tele- 
ologiczne polityki historycznej w świetle problemu „polskich obozów śmierci”, in: Prawda histo- 
ryczna a odpowiedzialność prawna za jej negowanie lub zniekształcanie, eds. A. Radwan, M. Berent, 
Warszawa 2019, s. 69. 

18 For example correction were made by the following media (FOX TV, Netflix): https:// 
twitter.com/foxandfriends/status/1031953153984540672?lang=en (accessed 20.01.2021), 
https://www.dailymail.co.uk/news/article-2152166/Obama-makes-Holocaust-gaffe- 
referring-Polish-death-camps-blaming-Nazis.html (accessed 20.01.2021), https://twitter.com/ 
mitchellreports/status/1096131096574681088?ref_src=twsrc%5 Etfw%7 Ctwcamp%5Etweet 
embed%7Ctwterm%5E109613 109657468 1088&ref_url=http%3A%2F%2FWww.thenews.pl 
%2F1%2F10%2FArtykul%2F406610%2CUS-reporter-apologises-for-error-on-Polish-WWII- 
history (accessed 20.01.2021). See also BBC news: Netflix to amend Devil Next Door series after 
Poland complaint, https://www.bbc.com/news/world-europe-50431823 (accessed 20.01.2021). 
See also: S. Topa, L. Obara, Dobra osobiste a wypowiedzi o „polskich obozach”. Dlaczego nie- 
prawdziwe wypowiedzi o obozach zagłady wywołują poczucie krzywdy?) in: Prawda bistoryczna a 
odpowiedzialność..., op. cit., p. 399. 
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The judgment of Polish Court ordering to apologize 
for the publication of the expression “Polish concentration camps” 
which falsifies a history 


The discussed judgments have their origin in the publication on 15* July 2013 
on the website of ZDF announcement of the documentary film “Verschollene 


Filmschatze 1945. Die Befreiung der Konzentrationslager”'? in which the ex- 
pression “Polish extermination camps of Majdanek and Auschwitz” (polnische 
Vernichtungslager Majdanek und Auschwitz) was misused. The Polish Embassy 
in Germany intervened in this matter on 19" July 2013, which caused that on 
the same day ZDF corrected this wording in the following way: “German exter- 
mination camps of Majdanek and Auschwitz on the Polish territory” (deutsche 
Vernichtungslager auf dem polnischem Gebiet Majdanek und Auschwitz). 

Also on 19% July 2013 the plenipotentiary of Karol Tendera, a former pris- 
oner of Auschwitz concentration camp during the World War II, sent a mes- 
sage to ZDF in which he requested that the term “Polish extermination camps” 
should be removed from the website www.zdf.de and demanded to publish 
an apology in German and Polish language on the abovementioned portal 
and in the press, as well as to pay for the social organization the amount of 
50,000 PLN. 

In the message of 31* July 2013 ZDF apologized individually Karol Tende- 
ra for the expression “Polish extermination camps” and expressed regrets. Then 
next messages were sent in August 2013 and the publisher indicated who bears 
the editorial responsibility for this mistake and the TV-station ARTE (which 
provided the wrong expression to ZDF) apologized for this situation. 

The prisoner of German Nazi was not satisfied by this partial reaction and 
filed a lawsuit against ZDF in 2014 to the District Court in Cracow. Karol Ten- 
dera indicated violation of his personality rights. On the day before the first hear- 
ing at the District Court in Cracow, i.e. on 11” April 2016, ZDF posted on its 
Internet portal information that in July 2013 on their website, in the announce- 
ment of the program, the false expression “Polish extermination camps” was mis- 
takenly used, despite it concerned of course “German extermination camps in oc- 
cupied Poland”. This information also included apology for mistake, but — what 


was important for the plaintiff - it was not addressed directly to Karol Tendera.” 


Translation into English language: “Lost Movie Treasures of 1945. Liberation of concentra- 
tion camp”. 

*% The apologies had general character and the following wording: “As we have already stated, 
we regret this inattentive, untrue and incorrect wording and we apologize all those who feel hurt by 
it in their feelings.” (“Wie bereits seinerzeit zum Ausdruck gebracht, bedauern wir diese unachtsame, 

falsche und irrtümliche Formulierung und bitten alle Menschen, die sich dadurch in ihren Gefühlen 
verletzt schen, um Entschuldigung”) 
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The court of the first instance dismissed the lawsuit, not because of the merits but 
because of the specificity of Polish extra-contractual obligations law.*! However 
the court of second instance changed this ruling. Court of Appeal in Cracow in 
the abovementioned judgment of 22"? December 2016 partially supported the 
plaintiff's lawsuit. When the case was in front of Court of Appeal in Cracow, 
Rzecznik Praw Obywatelskich [Polish Ombudsman] joined the case and effec- 
tively supported the plaintiff.” 

Finally the Polish Court in judgment of 2016 ordered the defendant to apol- 
ogize individually the plaintiff in the following way defined in detail: by posting 
in German language, on the website www.zdf.de on the main page, in a frame, 
with the bold font, size of 14 points and on their own cost (and maintaining it for 
a period of one month) the following statement: “Zweites Deutsches Fernschen, 
the publisher of the Internet portal, regrets the appearance on 15 July 2013 on 
the www.zdf.de portal in the article “Verschollene Filmschtäze. 1945. Die Befrei- 
ung der Konzentrationslager’ the expression which is the untrue and falsifying 
history of the Polish Nation, suggesting that the death camps of Majdanek and 
Auschwitz were built and run by Poles, and it apologizes Karol Tendera, who was 
imprisoned in a German concentration camp, for violating his personality rights, 
in particular his national identity (sense of belonging to the Polish Nation) and 
his national dignity”. The court stated that in this case there was an infringement 
of the personality rights” of plaintiff and the hitherto apology do not fulfil the 
adequacy requirement in relation to the infringement. From the point of view 
of the court in order to fulfil the adequacy requirement the apology should ful- 
fil among others two criteria: be personal and take place on the internet portal 
where the violation occurred.” 


21 The Court accepted that the actions necessary to remove the effects of infringement of the 
plaintiff’s personality rights were fulfilled by the defendant. See justification of the Sad Okregowy 
w Krakowie 25 kwietnia 2016, orzeczenia.krakow.so.gov.pl/content/$N/152010000000503_I 

C_000151_2014 Uz_2016-04-25_001 (accessed 20.01.2021). 

22 The Arguments of Rzecznik Praw Obywatelskich [che Polish Ombudsman] in the file en- 
titled: Naruszenie dóbr osobistych przez stosowanie określenia „polskie obozy śmierci” — argumenty 
prawne RPO, tpo.gov.pl. 

23 The legitimacy of including the truth in the catalog of personality goods is indicated by 
J. Mazurkiewicz, ‘Do diabła z prawdą! Kłamstwo medialne jako naruszenie dobra osobistego praw- 
dy, in: M. Łaszewska-Hellriegel, M. Skibińska (eds.), Dobra osobiste w prawie cywilnym, prasowym 
i karnym, Acta luridica Lebusana, vol. 8, Zielona Góra 2018, p. 13. 

4 ZDF filed cassation complaint to Polish Supreme Court against the judgment of Court of 
Appeal in Cracow of 2016 and the defendant’s cassation complaint which has been accepted for ex- 
amination (III CSK 156/17, 30.01.19, www.sn.pl.). The hearing was scheduled for 25" September 
2019. However, just before this date ZDF withdrew its cassation complaint. In fact the judgment 
of Polish Supreme Court would not affect the discussed issue of the enforcement in Germany of — 
already legally valid and enforceable on 22"! December 2016- judgment of the Polish Court of 


second instance. 
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German orde public as the ground for refusing by Bundesgerichtshof 
(German Federal Court of Justice) to enforce the judgment of Polish Court 


The judgment of Polish Court of 2016 was on the 22”! December 2016 en- 
forceable and subject to enforcement in accordance with the Brussels I Reg- 
ulation. Therefore, ZDF published a statement on its website and maintained 
it for a period from 23°! December 2016 to 23" January 2017. However, ac- 
cording to the plaintiff, it was not in accordance with the details of the judg- 
ment of the Polish Court. Therefore, the actor filed a motion for declaration of 
enforcement of this judgment in Germany, i.e. the country of residence (seat) 
of the defendant (ZDF). 

The next stages of procedure took place in Germany after filing the motion 
of the declaration of enforcement of the judgment of Polish Court of 2016 (for 
granting the enforcement clause). The Regional Court in Mainz (Landesgericht 
Mainz) granted such a clause on 27th January 2017 but ZDF appealed against 
this judgment. The Higher Regional Court in Koblenz (Oberlandesgericht Ko- 
blenz) also confirmed the enforcement of the Polish judgment in Germany on 
11% January 2018. This court stated that: “The defendant, what he does not 
deny himself, confirmed that he was using the phrase ‘Polish extermination 
camps’ which is an untrue fact. An incorrect statement of fact is not subject to 
the protection of the fundamental right under Art. 5 sec. 1 sentence 1 GG”* It 
is worth additional noting here that German substantive penal law forbids both 
the negation of the Holocaust and the approval, negation and underestimation 
of all acts committed in the period of the national-socialist regime in the sense 
of § 6 sec. 1 of German International Criminal Code (Völkerstrafgesetzbuch)” 
according to § 130 sec. 3 German Criminal Code (Strafgesetzbuch).”’ The 
Higher Regional Court in Koblenz ruled that the enforcement of a Polish 
judgment in Germany would not imply a violation of the freedom of speech 


3 „Die Antragsgegnerin habe, was sie selbst nicht in Abrede stelle, mit der Formulierung ‘pol- 
nische Vernichtungslager’ eine unrichtige Tatsache behauptet. Eine unrichtige Tatsachenbehaup- 
tung unterfälle nicht dem Schutz des Grundrechts aus Art. 5 Abs. 1 Satz 1 GG” (BGH 19 Juli 
2018, footnote 1, p. 7). Bundesverfassungsgericht states that the denial of the Holocaust is not pro- 
tected by freedom of thought and expression, guaranteed in Art. 5 sec. 1 of the German Constitu- 
tion. See: BVerfG 13 April 1994, 1 BvR 23/94, openjur.de/u/183443.html (accessed 20.01.2021). 

?° Völkerstrafgesetzbuch, www.gesetze-im-internet.de/vstgb/BJNR225410002.html (ac- 
cessed 20.01.2021). 

7 Strafgesetzbuch, www.gesetze-im-internet.de/stgb/. Moreover according to German sub- 
stantive law one of the conditions of applying $ 130 para. 4 StGB is a violation of the dignity 
of people who were victims of the national socialist regime. See more, opinion written by P. Ka- 
pusta, Odpowiedzialność karna za negowanie zbrodni przeciwko ludzkości oraz naruszenie godno- 
ści narodu w systemach prawnych wybranych państw — Niemcy, Austria oraz Liechtenstein, Insty- 
tut Wymiaru Sprawiedliwości, Warszawa 2018, pp. 4, 11-12, https://iws.gov.pl/wp-content/ 
uploads/2018/08/IWS_Kapusta-P._ Odpowiedzialno%C5%9B%C4%87-karna-za-negowanie- 
zbrodni-p.-ludzko%C5%9Bci-Niemcy-Austria-Liechtenstein.pdf (accessed 20.01.2021). 
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as ZDF argued, because the term “Polish extermination camps” is a statement 
of a false fact which is excluded from the protection provided by art. 5 sec. 1 
sentence. 1 of the German Constitution. Therefore the ascertainment of the 
infringement of the plaintiff s personality rights in the judgment of Court of 
Appeal in Cracow does not violate the German Constitution. 

The German defendant (ZDF) was unsatisfied with these judgments of Ger- 
man courts and submitted the remedy in this case to Federal Court of Justice 
(Bundesgerichtshof) and applied for revocation of the abovementioned judg- 
ments of the internal courts and refusal to declare the enforcement of the judg- 
ment Polish Court. According to the abovementioned judgment of 19 July 2018 
Bundesgerichtshof dismissed the motion for the declaration of enforceability of 
the judgment of Polish Court of 22”! December 2016, referring to an obvious 
violation of German public order and “freedom of opinion” (Meinungsfreiheit) 
which is the “constitutional right” (Grundrecht). 

Bundesgerichtshof stated in a generally formulated thesis in particular that: 
“The enforcement of a judgment by which the convicted television broadcast- 
er is obliged to apologize for falsification of history contained in a statement 
[Majdanek and Auschwitz Polish Extermination Camps] existing in the opin- 
ion of the court of the sentencing State and for infringement of personality 
rights existing in this case in the opinion of the court of the sentencing State, 
clearly infringes the fundamental right to negative freedom of expression and 
German public policy”? 

German Federal Court of Justice not only revoked the judgment of the 
Higher Regional Court in Koblenz (OLG Koblenz) of 11% January 2018 and 
the judgment of the Regional Court in Mainz (LG Mainz) of 27th January 
2017. Moreover, the court charged the applicant with the costs of proceedings 
in the amount of 4,000 Euro.” BGH indicated as the legal basis for the ruling 
Art. 34 point 1 Brussels I and art. 5 sec. 1 of the German Constitution which 
are to be discussed in the following part. 


The questionable grounds of judgment of Bundesgerichtshof 


1. The detailed commentary on the grounds of the abovementioned judgments 
should begin from the issues of international private law and international civil 


28 “Die Vollstreckung eines Urteils, welches der verurteilten Fernsehanstalt aufgibt, eine nach 


Ansicht des Gerichts des Urteilsstaats in einer Äußerung [polnische Vernichtungslager Majdanek 
und Auschwitz - EFG PM] enthaltene Geschichtsverfalschung zu bedauern und sich für eine nach 
Ansicht des Gerichts des Urteilsstaats hierin zu schende Persönlichkeitsrechtsverletzung zu ent- 
schuldigen, verstößt offenkundig gegen das Grundrecht auf negative M2. 194—195. 197. Hypogea 1 to 3 would date back to the middle 
or second half of the 24 c. BCE and hypogeum s to the 1st c. BCE. See also Breccia 1921, 60. 65. 69. 

12 See, for instance, Fraser 1972 1, 34; Fraser 1972 2, 43 n. 95; Fedak 1990, 132-133; McKenzie 1990, 
67-68; Pensabene 1993, 59. 62. 89. 103. 107. 133. 135. 142. 526; Empereur 1998, 17; Pfrommer 1999, 
123-124; Venit 2002, 77; Venit 2004, 124; Bonacasa 2005, 50; Venit 2009, 56-58; Fedak 2006, 92; 
Guimier-Sorbets 2010, 169; Guimier-Sorbets 2012, 171; Gorzelany 2019, 88. 100 n. 49. However, Bar- 
bet 1985, 21 retains the earlier dating. A contrary point of view is expressed by J. Helmbold-Doyé 
in her recent PhD, in which she connects the architectural and painted decoration of the necropo- 
lis to the evolution of Roman painting and the Augustan 'egyptomania, suggesting late parallels 
which would indicate a date between the first half of the 1* c. BCE to the 1* c. CE (Helmbold-Doyé 
2009 1, 97-99, 102-104). 
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ent and the West and to the official discourse of the dynast, according to whom his 
double ancestry could be traced back to the Seleucids and Alexander the Great, on 
the one hand, and to the Persian King of Kings, Darius, on the other. The outcome 
of this process of fusion, which is thought to express such ideological visions as well 
as Commagenes intermediary state and role as mediator between the Hellenistic and 
Iranian-Parthian worlds, has been defined as a hybrid or synthetic style, a testimony to 
the blending of Greek and Persian cultural aspects. The site of Nemrud Dag has been 
regarded as a typical example of this dual imagery, suggesting the area’s in-between- 
ness, not only because of its morphological features, but also because of the syncre- 
tized denominations of the deities worshipped in its context.” 

In a similar way, the Anfushy necropolis has almost exclusively been analysed in 
terms of its so-called Greek and Egyptian components. Although earlier literature sug- 
gests an underlying stylistic distinction between elements inspired by the Pharaonic 
tradition and ‘Pompeiar’ influences", soon afterwards this opposition acquired ethnic 
connotations as these designations were replaced by the labels ‘Greek’, ‘Hellenic’ or 
‘Macedonian’ and ‘Egyptian, which henceforth became recurrent: 


“Anfushy may have been, therefore, in origin a Macedonian tomb, Greek in architecture and 
decoration, which was requisitioned in the Roman period by a second proprietor who gave it an 
Egyptian touch?" 


The morphological and iconographical characteristics of the tombs would there- 
fore mirror Alexandria's cultural particularities as a city in limbo between Egypt and 
Greece, in the formulation of Marjorie Venit: 


“From the second century onward, Egyptian-inspired forms both architectural and figurative vie 
with Hellenic ones in Alexandrian tombs and create an architectural and decorative program 
that, by merging signs and symbols of the two cultures, is unique to Alexandria. This phenome- 


»16 


non is given clearest voice in the tombs of the Pharos Island 


For this reason, these monuments have been interpreted as the most striking illustra- 
tion of Greco-Egyptian eclecticism" in the Alexandrian funerary architecture of the 


13 Humann - Puchstein 1890, 349-353; Krüger 1937, 9. 17. 23-39; Dorner - Goell 1963, 302; Young 
1963, 220-222; Pollitt 1986, 274-275; Smith 1988, 23. 25-26. 103-104. 121. 131; Wagner 1988, 9. 118. 138. 
141. 178-181; Robertson 1993, 69-70; Smith 1996, 227-228; Jacobs 2002, 33-42; Dunand 2006, 138; 
Schwertheim 2011, 77. 79-81; Kropp 2013, 5. 180-188. 314-315. 357. 360-361. For a summary of these 
approaches, see Sanders 1996, 30-31; Versluys 2017, 11-13. 16. 19. 109. 127. 142. 155. 157-158. 172. 185. 
200-201. 

14 Pagenstecher 1919, 120. 126. 179-183. 185. 

15 — Noshy 1937, 28. 

16 X Venit 2002, 68. 

17 The decoration is characterized as eclectic by Adriani 1952, 117. 122-123. 126-127, Bernand 1998, 230, 
Bonacasa 2005, 50, Guimier-Sorbets 2010, 174 and Gorzelany 2019, 88 n. 11. 
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Ptolemaic period. Their decoration, which is thought to incorporate elements from 
both traditions in a cultural mixture, is usually defined by the coexistence of two dis- 
tinct styles, schemes, modes or systems, indicating an ultimate fusion ofthe two cul- 
tures, regardless of the question whether or not this process is deemed intentional.” 
According to their subject and stylistic features, architectural elements, mouldings, 
figurative representations, and ornamental patterns or details are hence usually di- 
vided into two categories and attributed designations, such as “Greek zone style” or 
“Egyptian palace style" (fig. 7)", while some of them are labelled “Greco-Egyptian”, 
“Egypto-Greek”" or "Egyptianizing" (fig. 3-5). 

Negative value judgements of such blends occur, either explicitly or implicitly, in 
modern interpretations of both the Anfushy necropolis and the Commagenian materi- 
al finds. Antiochos’ images have often been evaluated as artistically uninteresting, rath- 
er hollow”, frivolous, awkward and ill-proportioned, or even grotesque.^^ They have 
often been labelled as Greco-Oriental, a designation that has mostly been used in a de- 
rogatory sense, implying an unsuccessful combination, an artificial concoction, or an 
unsophisticated fusion resulting in stylistic failure.“ The Nemrud Dag monument, in 
particular, has been characterized as ugly, bombastic, rough and rude. Its colossi, de- 
scribed as empty and meaningless” or scornfully compared to figures fabricated from 
snow", have been regarded as the products of a decadent and troubled time” and the 


18 The term ‘hybrid’ referring to the Anfushy tombs can be found in Botti 1902, 32. Although Schiff 
does not use this word, he sees a mixture (“Vermischung”) of Greek and Egyptian motives in hypo- 
geum 2 (Schiff 1905, 18). Breccia 1921, 68-69 comments on hypogeum s in a similar way (“un mélange 
assez compliqué"). More recent scholars describe with the same expression the whole necropolis: 
Pensabene 1993, 135 (“un misto di elementi greci ed egizi”); McKenzie 2007, 71 (“a mixture of Egyp- 
tian and classical decoration"); Guimier-Sorbets 2012, 171 (“le mélange d'éléments grecs et égyptiens"); 
Gorzelany 2019, 178 (“the Greek and Egyptian styles had become merged"). See also Lembke 2018, 182 
(“a progressive process of amalgamation”). 

19 X Venit 2002, 76. 80. 82-83. 86. 88-89; Venit 2004, 124-127; Venit 2009, 56. 58. See also von Hesberg 
1978, 142 (“So folgt [...] einer griechischen Quaderwand I. Stiles eine ägyptische Kacheldekoration”); 
Guimier-Sorbets 2010, 160. 162; Guimier-Sorbets 2012, 178. 180 (“style structural grec”). 

20 Adriani 1966, 191. 193; Pensabene 1993, 89. 127. 133. 498. 526; Bonacasa 2005, 43. 50; Gorzelany 2019, 
89 n. 11. 

21 Adriani 1952, 70. 

22  Schiff19os, 23; Adriani 1952, 58. 60. 91. 104. 116. 119-121. 123; Adriani 1966, 191—193. 196; Fraser 1972 
2, 43 n. 95; Fedak 1990, 132; Pensabene 1993, 85. 103. 133; Bernand 1998, 226; Venit 2002, 75-76. 
83. 85-86. 88-89; Venit 2004, 124. 126; Bonacasa 2005, 43. 47-48. 50; Fedak 2006, 92; Venit 2009, 
56-58; Guimier-Sorbets 2012, 174. 178-179. 181; Gorzelany 2019, 90 N. 11. 107. 

23 Smith 1988, 104. 

24 Dorrie 1978, 245. 

25 Smith 1988, 103-104. 121; Smith 1996, 228. See also Pollitt 1986, 275. 

26  Humann- Puchstein 1890, 215. 253. Cf. Sanders 1996, p. xxiii. 28. 30 for a brief review of these char- 
acterisations. 

27 Smith 1996, 228. 

28 Hamdy Bey - Efendi 1883, 17-18. 

29 Smith 1996, 228. 
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reliefs have been qualified as startlingly incompetent.” The main criticism underlying 
such invalidating assessments” is the lack of consistency with a specific culture-style, 
‘Persian’ or 'Greek'*, perceived as a passive and absolute category or a coherent phe- 
nomenon related to a distinct population. Indeed, evaluations by early scholars rely 
upon the statement that Antiochan sculptures have not earned a place in the develop- 
ment of Greek art and cannot claim to be considered within this framework.? More 
recent literature reiterates such views and suggests that these creations are not genuine, 
regretting their Greek disguise reduced to a travesty of Classical statuary* or dismis- 
sing them as the last fling of Hellenism.” This neither purely Oriental nor authentically 
Classical style’ has been thought to be uncharacteristic, reflecting the deficient skill of 
the stonecutters", if not their barbaric sense of design. The Nemrud Dag hierothesion 
has therefore been attributed to indigenous artisans of low artistic status, who had ac- 
quired knowledge abroad? and were unfamiliar with — and probably unsympathetic 
to - the Classical treatment of sculpture;? or, on the contrary, to faint-hearted attempts 
of Greek sculptors deliberately barbarizing or Orientalizing the style and anatomy.*° 
Although pejorative characterizations are less frequent and virulent in the case of 
Anfushy, they derive from the same idea of faithfulness to fixed styles and artistic tradi- 
tions. Thus, the painted panels inspired by Pharaonic iconography have been accused 
of having neither the beauty of works created by the great Greek masters, nor the au- 
thenticity of Egyptian art." Even more stringent criticism was levelled at the tombs 
when they were compared to other, more strongly Hellenized Alexandrian funerary 
monuments, which led to conclusions of disappointment that almost nothing was 
left ofthe beauty and the purity of Greek architectural forms on the Island of Pharos, 
that nothing reminded of the size, clarity, finish, richness, and variety of other ‘purely 


30 Robertson 1975, 565. 

31 Kropp 2013, 361 summarizes and criticizes these negative assessments. Although he thinks that 
the final products were artificial, he qualifies them as eclectic (see also Kropp 2013, 23. 382) in the 
positive sense of the term, an adjective which is also used by Sanders 1996, 135. 143-144. 

32 As T. Goell pointed out, cf. Sanders 1996, p. xxiii. 27-28. 30-31. For the notion of culture-style, see 
Assmann 1986. 

33 Humann - Puchstein 1890, 222. 258-259. 294-295. 345-348. 

34 Boardman 1994, 80. 82. 

35 Pollitt 1986, 275. 

36 Young 1963, 203. 207. 212. 

37  Hamdy Bey - Efendi 1883, 25-26. Hoepfner 1983, 66-67; Hoepfner 2000, 67 disputes this view- 
point. 

38 Humann - Puchstein 1890, 345. 347-348. 

39 Boardman 1994, 80. 82. 

40 Smith 1988, 104; Smith 1996, 228. For a critical overview of all these derogatory judgements, see 
Versluys 2017, 19-20. 26. 155. 185-193. 197. 199-201. 

41  Botti 1902, 12 (“M. Poilay bey ne trouvait pas dans ce tableau la beauté de l'euvre des grands maitres 
grecs;”). See also infra, n. 52. 
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Greek’ expressions.* Given the poverty of their uneven layout, their irregular design 
and masonry“, their misunderstood ‘bastardized’ Doric elements** and roughly re- 
adapted Hellenistic motifs*, the mediocre execution and modest quality of their deco- 
ration*‘, the Anfushy hypogea allegedly display an eclecticism that demonstrates an ex- 
treme decadence of taste." According to this view, the tombs testify to the weakness 
of Hellenism, fighting against traditional Egyptian art and bending under its weight.“ 
Although more recent scholarly assessments are not overtly negative, their somewhat 
condescending undertones suggest that this opinion has not completely changed. 
Comparisons to other Alexandrian necropolises still conclude that the Pharos exam- 
ples are less important’, elaborate and innovative, less stately, neat and well-aligned. 
Landscape details (fig. 8) are qualified as ingenuous and trompe-loeil vistas as more 
simplistic and less sophisticated than their counterparts from mainland Greece and 
the Italic peninsula.” As in Commagene, such approaches retain Classical canons as 
the main aesthetic criteria, overtly or implicitly seeking for traces of these aesthetics 
in an alien and rather unfavourable environment. Again, the distortion of these norms 
is imputed to local craftsmen of lesser technical dexterity, appropriating a vocabulary 
that they have not become familiar with.” Accordingly, the Pharaonic style panels 
(fig. 10) have been interpreted as the work of artists who were not native, despite their 


42 Adriani 1952, 102 (“il n'y a rien, qui puisse rappeler la belle architecture [...] d'autres hypogées alexan- 
drins”). 126 ("Il n'y a plus rien à Pharos qui nous rappelle l'ampleur, la clarté, la variété des plans de la 
nécropole de Moustafa Pacha; presque plus rien de la pureté des formes architecturales grecques”.) Ber- 
nand 1998, 230 (“Les constructions, comme les décorations, n'ont ni le fini, ni la richesse, ni la variété des 
tombeaux de la nécropole de Mustapha Pacha, par exemple, qui se rattache aux expressions purement 
grecques des nécropoles orientales"). 

43 Adriani 1952, 103, 106 (“cette maçonnerie est bien loin de présenter la belle régularité de coupe et de mise 
en oeuvre qu'on a eu l'occasion de constater plusieurs fois dans d'autres constructions hellénistiques de la 
ville”); see also Schiff 1905, 21-22. For the irregularity of the layout, see infra, n. 92, as well as Schiff 
1905, 18. 23; Adriani 1966, 191—192. 194. 197; Bernand 1998, 227. 

44 Adriani 1952, 127. See infra, n. 45. 51. 92. 

45 Adriani 1952, 105 (“nous avons vu trés grossièrement interprété et adapté le motif hellénistique d'un quart 
de colonne engagé des deux cótés d'un pilastre"). 106 (“une sorte de kyma dorique peint, assez grossiere- 
ment interprété"). 

46 Adriani 1952, 64 (“la peinture, d'un style bien médiocre"). 126 (“la technique du travail [...] est, en 
général, nettement inférieure à Pharos"); Adriani 1966, 196 ("tutta la decorazione [... ] è di qualità mol- 
to modesta”, “L'esecuzione è qui più che altrove inabile”); Bernand 1998, 227 (“Le style de la peinture est 
médiocre"). 229 (“le reste de la décoration peinte n'est pas d'un travail aussi achevé"). 

47 Adriani 1952, 123 (“Il y a, méme, des formes qui dénoncent une période de décadence extreme du goût”). 
127 (“éclectisme décadent”). 

48 Adriani 1952, 126-127 (see infra, n. 92). 

49 Fraser 1972 1, 33-34. 

So Venit 2002, 68. 76. 87. Bernand 1998, 228 describes the representation of trees as “assez naive”. 

51 Adriani 1952, 126-127 (“les formes incomprises et abätardies des kymatia de type grec dénoncent plutôt 
la main d'artisans égyptiens."); Adriani 1966, 196 (“... reso con minore imperizia di quello architetto- 
nico"). 
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lower level, and that ignored, either deliberately or not, the conventional rigidity of the 
Egyptian hieratic school of painting.” 

Such alarming conclusions about the fate of ‘pure’ Hellenism, primarily conceived 
as the diffusion of the Classical tradition, seem to be both justified and attenuated, 
in this kind of analysis, by the assumption that zones like the Pharos island or Com- 
magene are out of the ordinary and remote, non-representative, and unimportant. 
Nemrud Dag has often been neglected as a marginal political and cultural backwa- 
ter’, situated — geographically, historically and stylistically - on the edge both of the 
Hellenistic and the Parthian world. Commagene has been singled out as an oddity 
and an exception’, where Antiochos I developed an idiosyncratic style, unique or 
atypical for the period” and far removed from regional trends and traditions. Antio- 
chan creations have therefore been characterized as strange? and peculiar®, a bizarre” 
provincial phenomenon” of limited local interest. Accordingly, the Pharos tombs 
have been regarded as an episode or a parenthesis in the architectural history of Al- 
exandria, a curious phenomenon spatially confined to this district and related to its 
Egyptian character, which was the result of the existence of a Pharaonic settlement 
that preceded the foundation of the city.“ Inhabited by sailors, seafarers, fishermen, 
and merchants of old Egyptian origin who would have mingled, during the Ptolemaic 
period, with Greek families and people of all races, the island was allegedly never a 
stronghold of Hellenism.5 Hence, on the basis of this marginality, some scholars have 
finally reversed the pessimistic idea of a declining Hellenization and highlighted its 
impact even in such isolated, faraway places. According to Humann and Puchstein, 


52 Botti 1902, 12 (“lartiste, quoique d'ordre inférieur, n'était pas un indigène [... ] il était grec, grec et, à des- 
sein ou non, il ignorait quelque peu la rigidité conventionnelle des tableaux empruntés à l'école égyptienne 
hieratique”). 

53 Smith 1988, 23. 103. 

54 Robertson 1993, 69-70. 

ss X Humann - Puchstein 1890, 232. 

56 Boardman 1994, 80. Kropp 2013, 363 also uses this characterization although his evaluation of the 
Commagenian visual culture is not pejorative. 

57 Smith 1996,228. 

58 Kropp 2013, 87. 

59  Humann - Puchstein 1890, 349. 

60 Smith 1988, 23. 121. 131. See also Kropp 2013, 186. 362. 382, who does not use this adjective in a nega- 
tive sense. 

61 Hamdy Bey - Efendi 1883, 28. Cf. Sanders 1996, 28. 135. 

62 Pollitt 1986, 274; Boardman 1994, 80. Hoepfner 1983, 1 criticizes this characterization. 

63 For a general survey of these views, see Versluys 2017, 11. 13. 20-21. 155. 191-193. 197. 200. 

64 About this settlement, and the Egyptian character of the area, see Botti 1902, 10; Breccia 1921, 55; 
Calderini 1935, 161; Kees 1938, 1858; Fraser 1972 1, 6. 17; el-Abbadi 2004, 266; Ashton 2004, 17. 32-33; 
Scheidel 2004, 22. Cf. Adriani 1966, 58-59. 234. Venit 2002, 90-91; Venit 2004, 124 denies the exist- 
ence of a native community in this district. 

65 Adriani 1952, 127-128 ("l'ile n'a jamais dá représenter un rempart de l'hellénisme en Égypte”). See also 
Bonacasa 2005, 50. 
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Antiochan sculptures should be highly regarded as achievements of Hellenized barbar- 
ians.° In the same vein, Adriani concludes his thorough study of the Pharos necropolis 
by remarking that these monuments may not seem like evidence to us of an imminent 
and definite defeat of Hellenism under the pressure of renascent forms of Egyptian 
art, but rather attest the force of the penetration of Hellenism into an old Egyptian 
environment, which must have been obstinately conservative, like all rather poor and 
uncultivated environments.” 

Certainly, negative assessments of the antiquities of Pharos and Commagene are far 
from exclusive and they are counterbalanced by critical approaches and comments. 
A number of studies emphasizes the great cultural, political, and historical interest 
of the Antiochan monuments‘“, their important contribution to our knowledge of a 
poorly explored area and age", as well as the fascinating insight they give into a roy- 
al cult in operation.” Some scholars reject pejorative characterizations of the style, 
arguing that it has been misunderstood and misinterpreted." 'They applaud its origi- 
nality, grandeur” and strong connection with the natural environment”, regarding it 
as the main example of Greco-Iranian art”, as a new creation rather than a hybrid’, 
or as a deliberately classicizing choice rather than a mere reflection of geo-political 
circumstances. Similarly, the rich variety of motives in the Anfushy hypogeum s and 
their juxtaposition or mixture has been qualified as very interesting." The paintings 
have been described as remarkable for the singularity of their decorative system and 
schemes, and the naturalistic element has been thought to be vividly expressed.” The 
lively sense of observation of nature and the tasteful choice of polychromy have also 
been put forward, and the originality of the necropolis as a whole has been admit- 
ted.” In more recent literature about the site, Alexandrian bilingualism is regarded as 
a source of conceptual and visual richness. The decoration of the hypogea is praised as 
more forceful and easily grasped than in other tombs of the city, the cheerful colora- 


66  Humann - Puchstein 1890, 345; cf. Versluys 2017, 192. 

67 Adriani 1952, 128 (“Ils pourront nous paraître non pas comme le témoignage d'une défaite, plus ou moins 
proche et définitive, de l'hellénisme, sous la poussée de formes renaissantes de l'art égyptien, mais plutôt 
comme le témoignage de la force de pénétration de l'hellénisme dans un vieux milieu égyptien qui devait 
étre, comme tous les milieux plutót pauvres et incultes, opiniätrement conservateur."). 

68 Schlumberger 1970, 46; Hoepfner 1983, 1; Sanders 1996, p. xxiii. xxx; Hoepfner 2000, 73. 

69 Goell 1957, 9; Allgówer 1993, 258. 

70 Smith 1988, 23. 103. 

71 Sanders 1996, p. xxiii. xxxi. 

72 Schlumberger 1970, 175-178. 211; Sanders 1996, 143-144. 

73 Hoepfner 1983, 66-67; Hoepfner 2000, 65. 

74 Schlumberger 1970, 49-51. 66. 141. 175-180. 182. 196. 210-211. 

75 Sanders 1996, 143-144; Dunand 2006, 139. 

76  Hoepfner 1983, 69-70. 73. For a review of these approaches, see Versluys 2017, 21. 194—198. 

77 Breccia 1921, 69. See also Bernand 1998, 227. 

78 Adriani 1966, 195. 196. See also Venit 2002, 85. 87. 

79  Bernand 1998, 228-229. 
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tion of the walls is said to produce a sense of exuberance and gaiety.” The exemplary 
architectural regularity of the constructions is thought to match a most refined relief 
and painted ornamentation." 

Moreover, disputing the derogatory use of the term 'Greco-Oriental' in connec- 
tion with the Commagenian material culture, some specialists have revealed the role 
of other traditions, such as the local Anatolian, Hittite, and Syro-Hittite, or Parthian 
art.” As for the Anfushy hypogea, some scholars have endeavoured to abandon bina- 
ry interpretations of the decoration by associating some of the ceiling paintings with 
Persian influences. The particularly complex pattern in funerary chamber 2 of hypoge- 
um 2 (fig. 11), which has recently been labelled as “Greek”®, has for this reason been 
compared to the tent of Ptolemy Philadelphus, as described by Callixenus™, or to oth- 
er similar constructions, probably inspired by Achaemenid apadanas. Thus, the illu- 
sionistic superimposed plan has been convincingly interpreted as a view of an awning 
through beams, as many details, such as the circle in the middle, the decorative bands, 
the wave and tower motive, and the coffer design, perfectly correspond to the elements 
mentioned in this text.5 As in the study of Commagene, such attempts open up the 
scope of research and suggest a new range of connections and interpretations. 


Cultural Containers and Ethnic Markers in Modern Dual Approaches 


Despite some innovative views that deviate from the established line of reasoning, bi- 
nary approaches to material culture have remained predominant until recently, both in 
the field of Commagenian studies and in the literature concerning the Anfushy tombs. 
The Antiochan monuments are usually analysed in relation to the area’s role as a bridge 
country, located between East and the West‘, and the dual Greek and Persian/Ira- 
nian execution of the king’s project, expressing his particular hybrid dynastic idea.” 
Conformity to the Classical or Oriental norms is therefore thought to determine the 


80 Venit 2002, 76. 92; Venit 2009, 55. 

81  Bonacasa 2005, 43. 

82  Goell1957, 7; Sanders 1996, 36. 38. 133-151; Metzler 2000, 51-55; cf. Sanders 1996, p. xxiii. xxx-xxxi; 
Versluys 2017, 194-197. 

83 Venit 2002, 82; Venit 2004, 126; Guimier-Sorbets 2010, 161; Guimier-Sorbets 2012, 179. See also 
Adriani 1952, 120 who qualifies the style as Greek. 

84 Quoted by Athen. 5.196a-197c. 

85 Nowicka 1984, 258; Tomlinson 1984. For the Achaemenid connections of this tent and of the Ptole- 
maic basileia in general, see Fragaki 2015, 297-300; Riedel 2019, 290-292. 

86 Dorner - Goell 1963, 302; Wagner 1988, 9; Schwertheim 2011, 77. 80. 

87  Humann - Puchstein 1890, 349-353; Pollitt 1986, 274-275; Smith 1988, 103-104. 121. 131; Allgówer 
1993, 258. 261—268, 274. 282-284; Smith 1996, 227-228; Jacobs 2002, 33-42; Dunand 2006, 137-138; 
Kropp 2013, 186—187. 314-315. 361. For a reconsideration of these views, see Versluys 2017, 11-13. 20. 
29. 109. 127. 142. 155. 172. 192—193. 200—201. 
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degree of Hellenization or Orientalism. Concerning Anfushy, the established Gre- 
co-Egyptian duality involves the application of similar principles of evaluation. Espe- 
cially in recent scholarship, the use of expressions such as “dual style [... ] juxtaposing 


» a 


Hellenic with Egyptian elements”, “bicultural decorative scheme”, “bilingual style”, “bi-tradi- 


tional approach to decoration”, “bilingual message”, “double style of decoration”, “a nascent 
bilingualism ”™ clearly show how these tombs have been perceived. Hence, discussions 
revolve around the grade of Egyptianization or Hellenization and how this rate varies, 
depending on the different monuments and construction phases. In earlier literature, 
these traditions were regarded as opposing and as representing two conflicting cul- 
tures, or two rival influences. The gradual extension of the Pharaonic repertoire is 
said to provide evidence of a more pronounced Egyptianization, contaminating the 
purity of the First Style” and provoking the regression of Classicism” or Hellenism.” 
The survival of motives inspired from Classical prototypes are thus interpreted as a 
sign of resistance against this threat of extinction.” Although this confrontation ap- 
pears less conspicuous and antagonistic in the more recent studies, it is still subjacent 
in assertions such as the following: 


“In their fusion of the two cultural strains, the tombs reflect much more strongly the Hellenic 
tradition, than they do the tradition of Egypt.””* 


“The tombs of Pharos Island wrap the flesh and bones of a Greek cultural tradition in a partially 
Egyptian skin. Architecturally, of course, the tombs remain Greek [...] Only the subsequent 
decoration superimposed on this architectural and formal skeleton references Egypt. Subsequent- 
ly the Anfushy tombs are in the Greek Alexandrian tradition [...] maintaining their cultural 
integrity as Greek.” 


88 Venit 2002, 76. 85-86; Venit 2009, 55. 58. 

89 Bernand 1998, 229-230 ("ils nous montrent les influences rivales d'un hellénisme affaibli et des formes 
traditionnelles de l'art égyptien"). 

90 According to Breccia 1921, 68-69 the higher degree of egyptianisation in hypogeum s indicates that 
it is later than hypogeum 3: “... dans l'Hypogée III on n'observe aucune trace d'égyptianisation [...] 
L'Hypogée III présente le "premier style" dans sa pureté, l'Hypogée V par contre, révèle [... ] une égypti- 
sation évidente.”. See also Fraser 1972 1, 34. 

91  Pagenstecher 1919, 120 (“Die dritte Beisetzung ägyptisierte die Wandbehandlung"). 185. 

92 Adriani 1952, 122-123. 126 (“à Pharos nous avons le témoignage d'un hellénisme affaibli, luttant avec 
les formes de l'art traditionnel égyptien?). 127 (“les hypogées de Pharos seraient la preuve qu'après le 
troisième siècle, l'art grec à Alexandrie fléchit et sabatardit sous le poids de la tradition de l'art égyptien", 
"Si on devait donner une interprétation générale à la pauvreté de leurs plans bancroches, à certaines 
formes abátardies de leurs décors, on serait vraiment tenté de dire que dés le IIéme siècle av. J. Chr. il 
n'était plus question de pur hellénisme en Égypte"). 

93  Pagenstecher 1919, 182: "[...] die ältesten Decken [...] in unmittelbarem Anschluss an klassische Vor- 
bilder, nicht an ägyptische, entstehen. Später fällt die Bemalung weg [...] oder endlich sie bildet die 
Fugung des Gewólbes nach, und dieses bedeutet ein Zurückgreifen auf den offenbar nie erloschenen ersten 
Stil". 

94 Venit 2002, 91. 

95 Venit 2002, 127. 
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“Anfushy tombs retain their Graeco-Roman underpinning well into the first century CE [...] 
Yet, despite the Hellenic skeleton [...], Egyptian decorative elements are also included [...]”°° 


From a similar viewpoint, the Alexandrian funerary monuments, especially those of 
the Pharos Island, are most recently believed to be of “Greek style, with added Egyp- 
tian elements"? “The growing presence of Egyptianizing decoration” in these construc- 
tions would be attested in the burial chambers of Anfushy, where “particular stages 
of the process are evident”? However, “raised on plans that drew on Greek and Egyptian 
architectural designs”, the tombs of the Lagid capital “were kept in an overall Greek-Mace- 
donian style.” 

A search for the continuity of the Greek heritage on foreign ground is explicit in 
scholarly literature, where Alexandrian monuments are seen as a testimony of the 
transposition of Hellenism and of its strength of assertion in the old land of the Phar- 
aohs.® Thus, the Ptolemaic artistic production has been perceived as a chapter of 
Classical art, albeit a difficult one, as it requires the reconstitution of the vicissitudes 
of this art while it was transplanted in Egypt."' Such views are also latent in comments 
that reserve the term Hellenistic for decorative systems that are thought to derive from 
the Greek tradition, as opposed to indigenous elements: 


“In the [...] Necropolis of Anfushy at Alexandria we can see Hellenistic forms and details used 
both independently and side by side with Egyptian ones." 


This interpretative scheme indirectly determines archaeological research. Both in the 
case of Commagene and the Anfushy necropolis, it has led to the assumption of an 
initially purely Greek phase. Based on the early dating of the relief from Sofraz Koy, 
depicting a dexiosis scene that has been thought to represent the first stage of the local 
ruler cult, an original “Greek-Hellenistic’ phase has been reconstructed for the entire 
Antiochan program, which would hence become syncretic only after 64 BCE with 


96 Venit 2009, 55-56. 

97 Gorzelany 2019, 110. 
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hellénistique [... ] la reconstitution des vicissitudes de l'art classique en Égypte"). See also, more recent- 
ly, Bonacasa 2005, 43 ("vasto fenomeno del trapianto dell'arte greca in un paese come l'Egitto”). 

102 Fyfe 1936, 12. See also Barbet 1985, 21 (“un schéma grec avec appareil isodome", “Le premier état à 
appareil isodome est strictement hellénistique, tandis que le deuxiéme état reprend des traditions in- 
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the building of the Nemrud Dag statues. Following an identical line of reasoning, 
early scholarship about Anfushy extrapolated the phasing of hypogeum 2 from the su- 
perposition of an Egyptianizing decorative scheme of wall-paintings on the original 
structural style frescoes in the main vestibule (fig. 7), and hypothesized that the entire 
monument had evolved in a similar way. Influenced by the suggested chronology of 
the necropolis in the 3“ c. BCE, this hypothesis relied upon the conviction that the 
funerary chamber had included a subsequently destroyed Macedonian kline, like tho- 
se encountered in other Alexandrian tombs of this period. Such interpretations also 
assumed an incompatibility between ‘Egyptian’ and ‘Pompeian, ‘Greek’ or ‘Macedo- 
nian’ iconography."* For that reason, it has been remarked that the images of Egyptian 
deities must have contrasted strangely, at that time, with the Greek mythology of the 
coffering.** An Egyptianizing entrance would have weakened a possible restitution of 
a ‘Pompeian’ ceiling.^* 

However, the later discovery of hypogeum s unquestionably proved that both re- 
pertoires could not only coexist during the same construction phase, but may also have 
merged within the same room. Moreover, in his extensive study of the Pharos funerary 
complexes published in 1952, Adriani discarded the hypothesis of an original exclusively 
‘Greek’ state on the ground of specific archaeological observations in the field. He con- 
vincingly argued that many of the Egyptianizing elements, especially those of the con- 
troversial main funerary chamber of hypogeum 2 (fig. 3-4), go back to the time when the 
tombs were originally constructed." Yet, despite this demonstration, his conclusions 
have not been taken into account. In all subsequent presentations or re-examinations of 
the site, the previously established stages of development are reaffirmed: 


“This tomb was initially decorated with Greek style decoration [...] It was later redecorated 
with Egyptian features"? 


The most recent relevant study extends this phasing to the entire necropolis, even in- 
cluding hypogeum s: 
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“The decoration of vestibule ı and burial chamber 2 of Hypogeum II in Anfushy is later with 
regard to the architectural style. lsodomic bondwork decoration present in most of the chambers 
of Hypogeum I in the 1* century BC was plastered over and decorated anew with a pattern of 
alternating bands of a black-and-white checker pattern and alabaster [...] Similarly in [...] 
the later complex V’"° 


This assumption has led to the conclusion that a combination of so-called Greek and 
Egyptian elements was not sought after, although it would have been easy to achieve.” 
When such a merging is admitted, it is regarded, like in Commagene, as an ulterior 
evolution of this primarily pure state “introducing Egyptian decorative motifs only as late 
as the end of the 3" century BC?” Features drawn from the Pharaonic tradition are hence 
interpreted as “a testament to the vigorous penetration of Egyptian motives and beliefs into 
a once Hellenic milieu": 


"Thus, Anfushy II, originally conceived as a purely Greek tomb, becomes bilingual in the first 
century BCE |... ]”""* 


“The Pharos Island tombs at Anfushy and Ras el Tin are of Greek Alexandrian form, and ex- 
cluding the rare Egyptianizing elements of their later phases, of Greek Alexandrian content!" 


Although Adriani’s later chronology has generally been accepted, recent papers related 
to hypogeum 2 reformulate the postulate of a Macedonian kline, which allegedly char- 
acterized the first Greek phase and would have been removed during a second stage, 
when a new owner redecorated the monument in an Egyptian style. Discrepancies 
of conception and composition, iconography, painting technique and rendering, as 
well as religious content between the so-called Greek and Egyptian motives are again 
put forward in support of the claim that they were initially distinct."^ As in the case of 
Commagene, the fusion of traditions, hybridity, and multiculturalism are only admit- 
ted as late-Hellenistic and secondary phenomena." 
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ils étaient absents de son premier état, de type uniquement grec”). 


Reversing Points of Reference 123 


Furthermore, scholarly discussions on Commagenian material culture and the Pha- 
ros Island funerary monuments share a common approach to specific styles, implic- 
itly or explicitly equated with specific cultures, which are therefore regarded as em- 
blematic of Greece, Persia or Egypt. In relation to the Anfushy tombs, this perception 
of architectural and decorative elements as cultural containers can be inferred when 
motives like the faience cladding or, more directly, the figures of Egyptian gods are 
interpreted as an expression of Egyptian thought." This connection is even more ob- 
vious in comments such as: “both paintings act as signs for the religion of Egypt”; “The 
doorway [...] is clearly intended to denote Egypt""^; “the faience tiles must stand [...] as a 
referent for Egypt [...] The vault of the tomb, in contrast, alludes to Greece"; “on the one 
hand Egypt, on the other Greece” Ceilings are said to conjure up Egypt, to add to the 
Egyptian references of a room or, on the contrary, to maintain firm Hellenic associa- 
tions. Morphological and ornamental features are clearly designated as markers of a 
cultural heritage": 


“The burial room beyond the anteroom in Anfushy tomb II shows an even greater embrace of the 
two major cultures of Alexandria [... ]”** 


In recent studies of hypogeum 2, its decoration is analysed in terms of two strictly 
distinct cultural systems, conceived as parallel, impermeable, and rather discordant, as 
each is defined by its own particular beliefs, funerary practices, and decorative modes.” 
Their coexistence therefore appears to be surprising and puzzling, if not problematic. 
According to this view, the Greek iconography of the ceiling, which includes Maenads, 
cannot have been executed as part of the same religious system as the naiskos and the 
Egyptian crowns of the walls." 

In this framework, a direct link has often been presumed between such cul- 
ture-styles or images and ethnic identities, leading to a rather static equation between 
these two concepts. Hence, the monumental art of Commagene has been more or less 
explicitly interpreted as an expression of the Greco-Oriental ascendance of its rulers, 
likewise expressed through the names of the deities as well as the mingling of Eastern 
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and Western people in society." By mixing Persian and Greek elements, it has been 
claimed that Antiochos I aimed to accommodate the cultural identity of the two most 
important groups of inhabitants in the kingdom, the well-established Iranian elite and 
the descendants of the Macedonian conquerors.’* Such analyses, which are based on 
the premise that the Commagenian population was made up of these two categories, 
hence suggest a straightforward relationship between the dynastic representation 
of the king and what is regarded as the ethnicity of his subjects in this specific so- 
cial context. From this perspective, the material culture of Antiochan Commagene is 
perceived as an ethnic index of its inhabitants or of its royalty and as the outcome of 
the evolutionary process of interactions and exchanges between groups with different 
backgrounds." 

Pursuing the same line of reasoning, modern scholarship on the Anfushy necropolis 
focuses on issues of cultural interplay and ethnic identity.*? The tombs stand as evi- 
dence for "understanding the problem of mutability of culture and ethnicity in ancient Ale- 
xandria" Certainly, it is admitted that elements of material culture are difficult to use 
for assigning ethnic value to a particular group, as it may adopt features of another 
group without changing its own identity. It is also conceded that ethnicity is mutable, 
as it is socially constructed, and that the way it manifests itself varies, depending on 
the historical and social context, especially when it is transported to different environ- 
ments.” Moreover, it is clearly stated that Alexandrian society “characteristically had 
no divisions formed on ethnic grounds”: However, the morphological and ornamental 
characteristics ofthe hypogea are constantly associated with specific communities and 
their interrelations, sometimes in a particularly straightforward way: 


“[...] the Egyptian treatment of the ceiling [...] counterbalances the seeming ethnic inequality 
of the walls”. 


Decorative details are for this reason regarded as ethnic markers and indicators of cul- 
tural interactions: 


“In multiethnic Alexandria, tombs such as those on the Pharos Island stand as a tangible para- 
digm demonstrating the dynamic relationship between two of the legally distinct ethnic groups 
of the ancient city [... J” 
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More exclusively, Alexandrian funerary monuments have been most recently attri- 
buted to “successive generations of Macedonians who did not nurture relations with their 
homeland" 

According to these ideas, stylistic characteristics would correlate with the ethnic 
identity ofthe owners, who were regarded alternately, depending on the interpretation 
of the decoration and its evolution, as Greeks, at least during the earlier stage of the 
complex"", as more or less Egyptianized Greeks and more or less Hellenized Egyp- 
tians”, as mixed", or as native Egyptians: 


"the tombs have unmistakable Egyptianizing traits in their structural and decorative features 
(which, admittedly, may be due to a considerable extent to the fact that they were burials of 
native Egyptians and not of Greeks [... ]”:* 


Or, on the opposite: 


“[...] traditional Egyptian motives reappear in strength in the Anfushi and other areas of Ale- 
xandria [...] This phenomenon has usually been interpreted as [... ] indicating growing impor- 
tance of Egyptian ethnic elements in Alexandrian population. I think that such an interpretation 
merely underestimates the degree of ‘egyptianization’ of local Greeks”.* 


Successive culture-styles are subsequently used as a proof that a tomb has changed 
hands: 


"This tomb received, therefore, two decorations: the first was Greek in the First Style, and the 
second Egyptian, each of which apparently corresponds to a different ownership." 


“[...] the second appropriation, and consequently the Egyptian decoration [...]. The second 
owner, [...] spared no effort to Egyptianize his tomb [... |" 


Accordingly, when a second Egyptianizing phase is recognized, it is either attributed to 
a new native Egyptian — or Egyptianized — acquirer"*, or believed to demonstrate the 
subsequent appropriation of Egyptian cultural features by the initial owners: 
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“Undoubtedly the occupants and patrons of the tombs thought themselves ethnically Greek 
whatever their biological lineage, although their cultural style had mutated far from that found 
on the Greek mainland”* 


Although there are differences in their assessment of the extent of presumed intereth- 
nic exchanges, both hypotheses establish a narrow connection between ethnicity and 
style, which are considered, as in Commagene, as interdependent. However, recent 
literature does include disapproval of these views. Talking about ‘ethnicity’ in such 
a late period of the architectural development and of the funerary ritual in Alexan- 
dria has been regarded as hazardous. This objection also cautions against inaccurate 
and unilateral choices that invert the natural terms of the relationship between Greeks 
and Egyptians, or, even worse, that limit the local contributions to a superfetation of 
extended and constant Greekness, as if the Egyptian element, even when it was Hel- 
lenized, almost represented a faint-hearted and superficial oddity.^* Moreover, when 
pointing out the intrinsic methodological issues of some recent interpretations, it 
has been remarked that the delicate balance between analytical research and critical 
re-elaboration of the data is irremediably disturbed when monuments are charged 
with significance that they cannot have contained.” It has also been more directly ob- 
jected that “tombs cannot simply be seen as a direct reflection of social reality "^5, “style or 
iconography are not related to the ethnic identity of the commissioners.” 


Re-considering Modern Interpretative Schemes 
Applied to the Anfushy Tombs 


Similar criticism needs to be addressed regarding the binary character of modern ap- 
proaches, as they raise a number of methodological questions concerning not only 
these particular sites and monuments, but also in terms of the general perception of art 
and society in the Commagenian and Alexandrian contexts, respectively. Such analy- 
ses tend to divide the morphological and decorative features in two strictly defined 
categories, schematizing and sometimes even distorting their origins, while neglecting 
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or excluding influences from regions other than Greece and Egypt or Persia. In the 
case of Anfushy, for instance, the structural style is not specifically Greek, but rath- 
er belongs to the Hellenistic koine, as it corresponds to the Oriental version of what 
scholars call the Pompeian First Style. Similar examples can be found not only in the 
Greek mainland, but also in other parts of the Eastern Mediterranean. Apart from the 
aforementioned, probably Persian-inspired ceiling patterns (fig. 11), other elements, 
such as the carpet motives that are encountered in tombs of Southern Russia (fig. 9)" 
also point to a third direction, beyond the Greco-Egyptian dichotomy. The trees and 
bushes in hypogeum s (fig. 8) have their closest parallels in ceramics of Elephantine 
workshops and seem to suggest Nubian connections. Moreover, the quest for traces 
of the Classical tradition has led to the assumption of a chronological gap between a 
first, exclusively Greek phase and a later Egyptian one, which is not supported by the 
archaeological evidence. As in the literature on the Commagenian material, this bi- 
partite division of architectural and ornamental characteristics has subsequently been 
an impediment to the appreciation and interpretation of the decoration as a whole. 
Relief or painted details, motives and patterns have only been considered separately 
as isolated components, rather than as parts of a coherent iconographic program and 
a new integral entity. 

A further issue resulting from these scholarly approaches is the association of the 
Anfushy necropolis’ decoration with two strictly distinct groups, which are supposed 
to make up the Alexandrian population: the Greeks and the Egyptians. In the relevant 
literature, these categories are taken for granted and they are not explicitly delineated, 
yet each seems to be indirectly defined by the cultural tradition to which it is thought to 
correspond. However, unlike Commagene, from where data on its society is lacking", 
the written sources concerning Ptolemaic Egypt make it possible to detect a different 
use of the terms Greek and Egyptian and they reveal a far more complex situation than 
the simple dichotomy implied by modern scholarship. Since the 3" c. BCE, the desig- 
nation Hellen seems to acquire an institutional value and progressively loses its ‘ethnic’ 
meaning, but rather begins to refer to a privileged fiscal category.5* Although many 
individuals eligible for this status could come from the old Greek world, other origins 
were also possible: Thracians, Carians, and Gauls counted as Hellenes, as well as Jews, 
but also some Syrians, Mysians, Libyans, Arabs, and the so-called Persians, who in fact 
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did not always have Persian origins. Therefore, the term Hellen was not necessarily 
connected with Greek ancestry or ascendance, but rather included a large part of the 
immigrants, as opposed to the native population." It seems to correspond to the word 
Wynn or Wynn ms n Kmy of the demotic texts, which distinguishes all ‘Ionian’ foreign- 
ers from the African neighbours.5 However, descendants of the indigenous Egyptian 
population could also be granted the status of Hellen, especially when they held a po- 
sition in the Ptolemaic administration." 

As for the Lagid capital, Polybius' account of the city's population, which goes back 
to the period when the Anfushy tombs were constructed, describes the Alexandrians 
as mongrels. Since in this passage the term ‘Heller’ bears its initial conventional mean- 
ing, rather than its later Ptolemaic connotation, it is important to note that it does not 
apply directly to these people, but instead refers to their ancestry and culture merely 
as a distant memory and a survival of practices.'* Although in this text the word Egyp- 
tian probably implies someone of local descent, in other contexts the same word may 
designate all inhabitants of Egypt, regardless of their origins, or those of the chora, 
including immigrants, apparently in contrast to the capital's residents, but it can also 
have the opposite meaning and signify the Alexandrians themselves. The use of this 
label is particularly problematic in sources related to the so-called Egyptian revolts, as 
it appears to qualify the rebels even when they were not necessarily natives, while it 
also often refers to their victims.'? 

In the ancient sources, therefore, Hellenes and Egyptians appear as rather fluctu- 
ant and ill-defined communities in terms of the geographical origins and the cultur- 
al backgrounds of the people that were designated by these labels. The members of 
both groups are diverse and cannot be considered as representative of two specific 
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and clearly delineated artistic traditions. Modern scholarly analyses that give an ethnic 
meaning to these terms and apply them to two uniform and strictly distinct categories 
are not supported by the textual evidence. Hence, such classifications of Alexandria's 
inhabitants can be misleading, as they tend to simplify and schematize a much more 
intricate social reality. In the study of material culture, systematic association of mor- 
phological or decorative features with segments of the population that do not really 
exist as such, according to the written sources of this period, inevitably affects the in- 
terpretation of monuments such as the Anfushy necropolis.” 

In a more general way, binary approaches to Alexandrian art give the impression 
that the city was mainly a Greco-Egyptian creation and that it was still perceived as 
such until the end of the Ptolemaic period. However, literary and archaeological sourc- 
es provide a completely different and more complex image that might cast doubt on 
similar assertions regarding the character of Hellenistic Commagene. According to 
this evidence, Alexandria does not appear to have been conceived as a Greek colony 
on Egyptian soil, but rather as part of an overall plan - which the Ptolemies attributed 
to Alexander - to establish numerous new foundations bearing his name. The Lagid 
capital was a particularly important point in this network, as it was the first link of this 
chain of cities connecting the Mediterranean to the Far East or, in more recent terms, 
the Western world system to the Indian one. The common name of these Alexandrias 
did not only glorify their founder, but also proclaimed the beginning of a new era in- 
augurated by him and suggested that they corresponded to a new model. Accounts 
by ancient authors often include standard expressions that predict the prosperity and 
glory of these settlements that, in this way, announced the beginning of a future world 
and were bound to become its landmarks. Later on, during the Hellenistic period, the 
tendency to rename old Greek cities, such as Ptolemais, Berenike or Arsinoe, reveals a 
similar policy of breaking with the past and creating new references. Such changes do 
not only exalt the queens after whom they were named, but they also show that the old 
designations that were familiar to the inner Greek world were henceforth considered 
obsolete, while the new names were intended for a much larger and diverse public, sug- 
gesting that these cities had been thoroughly adapted to the Ptolemaic prototypes. 

Out of all the cities founded by Alexander, Alexandria in Egypt was to outlive all the 
other Alexandrias and become the pivot of the new empire. According to Plutarch, the 
conquerors seers, expressing what is probably another stereotype reproduced in vari- 
ous versions, told him that the city would be “a nurse to men from all regions”, thereby 
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suggesting that immigration from everywhere was particularly encouraged.‘“ Hence, 
Alexandria, was not meant to be a mere Greco-Egyptian hybrid’, but was rather in- 
tended as a multicultural nodal point inhabited by a mixed population. In contrast 
with the Classical period, when the main urban centres may have been culturally more 
uniform than the periphery, the situation was subsequently reversed, as the leading 
role was taken over by such large cosmopolitan metropolises, while remote areas re- 
mained attached to older, less diverse traditions. In this context, Alexandria was nei- 
ther a hybrid nor a conglomerate, but a separate entity that cannot be described in 
terms of previous and no longer applicable categories, such as ‘Greek’ or ‘Egyptian, as 
it became itself a new reference. 

The material culture of the Hellenistic world, therefore, needs to be analysed and 
assessed on the basis of these new geo-political and cultural circumstances. As in the 
case of Commagene and the Anfushy necropolis, modern scholarship often relies 
upon criteria that are not inherent to this historical reality, but rather continue to be 
borrowed from the Classical period and henceforth appear outdated or anachronistic. 
This tendency is also reflected in the structure of books or manuals dealing with arts 
and artefacts, as they often take as starting point the old Greek peninsula, rather than 
the new multicultural centres of the Hellenistic era, such as Alexandria, Pergamon, 
Antiochia or Ai Khanoum. Misguided by the availability of archaeological data, such 
underlying principles organize knowledge on a wrong premise and may lead to mis- 
understandings, distorting the image and evolution of material culture, as well as the 
general perception of the past. Of course, notions as ‘Greek, ‘Persian’ or ‘Egyptian’ 
are inevitably invoked when the origins of Hellenistic artistic creations are explored. 
Nevertheless, objects, styles, and currents of this period also need to be described and 
commented upon as such, in terms that are appropriate to their own environment. 
Even though places like Athens, Macedonia or Thebes may once have been important, 
the new, tumultuous melting pots born out of Alexander’s conquests cannot be meas- 
ured based on these old values, but need to be approached in quite the opposite way. 
The question is not how Greek, Egyptian, or Persian areas like Commagene, Seleucid 
Syria or Ptolemaic Egypt were, but rather how Commagenian, Antiochian, Alexandri- 
an or Pergamenian Greece, Egypt or Persia had become.’ Re-examination of regions 
that have usually been regarded as hybrid or in-between, while they were focal in their 


162 Plut. Alexander 26,6; Curt. 4,8,5; Briant 1982, 231; Fraser 1996, 186; Selden 1998, 290-300. 406. See 
also Ps.-Kallisthenes 1,32; Val. Max. 1,4,7. 

163 For the notion of hybridity in general, see Ette - Wirth 2014; in the ancient world, Antonaccio 
2003; van Dommelen 2010; Papalexandrou 2010. 

164 Studies about Alexandrianism are definitely orientated towards this direction (for instance, the 
volume Alexandria and Alexandrianism [Malibu 1996]), although they concentrate on specific in- 
fluences exerted by the Lagid capital in different artistic fields, rather than including this endeav- 
our into an overall inversion of values in the vision of the Hellenistic world. 
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contemporary context instead, therefore has to be continued by reversing these points 
of reference. 
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Part II (Within): 
Archaeology and History of Hellenistic Commagene - 
Ihe Local Context 


Sovereignty and Autonomy in the Hellenistic Coins 
of Commagene 


MARGHERITA FACELLA 


If the standard picture of the Hellenistic king, as conveyed by the classical tradition, is 
characterised by a huge accumulation and display of wealth’, then the kings of Com- 
magene certainly provide no exception to this paradigm. The well-known monument 
of Antiochos I on Nemrud Dağ is an exceptional example of royal wealth and the de- 
sire of exhibiting it: the large number of statues (18 colossal limestone statues, ca. 90 
sandstone relief-stelae, 14 animal sandstone statues and ca. 5o reliefless stelae)? is the 
most tangible sign of the king’s profusion, but not the only one. In the same monu- 
ment, various texts (nomoi) prescribe lavish festivals, which were to be celebrated in 
all sanctuaries of the kingdom twice a year and to involve the entire population. The 
last king of the Commagenian dynasty, Antiochos IV, was described by Tacitus as ve- 
tustis opibus ingens et servientium regum ditissimus’, a description which is confirmed 
by Josephus and by Cassius Dio*. Commagene was certainly a wealthy kingdom, but 
the process of monetisation of the country and the role played by coined money in 
the economic life is still unclear? The present study intends to collect and analyse the 
patchy data at our disposal for reconstructing the monetary circulation before Com- 
magene was annexed for the first time to the Roman Empire (17 CE). In particular, I 
will focus on the question of the beginning of civic issues and of their relation with the 


I am very grateful to Aneurin Ellis-Evans, Achim Lichtenberger and Andrew Meadows for pro- 
viding bibliographical suggestions and invaluable comments. Frangois de Callatay has given me 
access to his database of overstrikes in the Greek world (GOD) and I would like to thank him 
for his generosity. My gratitude extends also to dott. Paolo Busoni (Sistema Bibliotecario di Ate- 
neo-Universita di Pisa) for his help in obtaining access to numismatic databases. Obviously, all 
conclusions in this article are the sole responsibility of the author. 

See de Callatay 2012. 

Cf. Brijder 2014, 121. 

Tac. Hist. 2.81. 

See respectively Jos. BI 5,11,3; Cass. Dio 49,20,5. 

On the resources of Commagene see Facella 2005a. 
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royal coinage within the wider debate on sovereignty and coinage. From this brief ex- 
amination it should be apparent how much the case of Commagene can benefit from 
the advance of historical and numismatic research on this subject and how much, in 
return, it can profitably contribute to the debate. 


The Kingdom of Commagene and Numismatic Research 


Commagene, a small territory located at the eastern bend of the Euphrates between 
Taurus and Amanus, was under the control of the Seleucid Empire at latest by the reign 
of Antiochos III.‘ Its history as an independent kingdom began when Ptolemaios, a 
Seleucid officer, revolted against the kings of Syria, an episode recorded by Diodorus 
and usually dated to 163/162 BCE.’ Survival for the dynasts of Commagene over the 
following centuries was far from easy: first the expansion of Tigranes the Great, then 
Roman intrusion and Parthian pressure combined to put these kings fully through the 
wringer. By means ofa shrewd policy and with the help of their resources, the kings of 
Commagene overcame the turnover of Roman generals and leaders in the Near East. 
More than anyone else, Antiochos I managed to save his throne and - as he tells us 
in the long inscription carved on the divine thrones of Nemrud Dag - escaped "great 
perils"? Antiochos established friendly relations with Lucullus and Pompey, obtained 
the pardon of Caesar and withstood the siege of Samosata, placed by Ventidius and 
Antony on the plea that the king had helped Parthian refugees, but according to Dio 
"because ofthe vast wealth which he possessed"? 

Despite that dynastic struggles were not lacking, the kings of Commagene enjoyed 
autonomy until the death of Antiochos III in 17 CE. For reasons not entirely clear, the 
kingdom was then integrated into the Roman Empire for 20 years.” In 38 CE Caligula 
returned the throne to the legitimate heir, Antiochos IV, and restored to him the reve- 
nues which Rome had collected over the previous 19 years (a hundred million sester- 
ces, according to Suetonius)" . Despite twists and turns (a deposition after a few years 
and a reinstallation on the throne with Claudius), Antiochos not only kept his terri- 
tory but saw it enlarged with the addition of Cilicia Tracheia. He enjoyed the highest 


6 Cf. a fragment of Memnon (FGrHist 434, F1,18,5), where Antiochos III is called “king of Syria, 
Commagene and Judaea" 

7 Diod. 3119a Walton (= 34 Goukowsky; 32 Gandini). On the cronology of this fragment see Gan- 
dini 2016, 175. 

8 OGIS 383, 11,20-21: 81’ & kal ktv89vovc ueyáAovg napadökwg Siepvyov [xv]. 

9 Cass. Dio 49,20,3-5. For sources and discussion see Facella, 2006, 225-248. 

10 On the two stages of integration of Commagene into the Roman Empire see Speidel 2005. 

n Suet. Calig. 16,3. 
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prosperity and faithfully supported his Roman allies, until the old pretext of conspir- 
ing with the Parthians was used to oust the monarchy.” 

The coins of Antiochos IV and his family were present in many private and state 
collections and the issuers were easy to identify thanks to the literary sources, which 
are more abundant during the last stage of the monarchy, because of its relationship 
with the Roman power.” It is from these coins that modern research on Hellenistic 
and Roman Commagene begun." Already as early as 1689, cardinal Enrico Noris de- 
dicated a chapter of his Annus et epochae Syromacedonum in vetustis nummis expositae 
to the history and chronology of Commagene. Commagenian royal issues appeared 
in some of the most important numismatic corpora of the 18" century, for example 
that of Nicola Francesco Haym, Del Tesoro Britannico (London 1719), which included 
the notes of Giovanni Masson on the Commagenian kings or the Doctrina numorum 
veterum of Joseph Eckhel (1792-1798). With the publication of large state collections 
at the end of the 19" century (for example, the collection of the Bibliothèque Nationale, 
the Waddington collection, the British Museum collection), more issues of Hellenistic 
Commagene became known.5 A large contribution to our knowledge of Commagen- 
ian royal coins has also come from the publication of private collections (for example, 
the Bedoukian collection, the Lindgren collection, the catalogue and collection of Ar- 
menian coins by Y. Nercessian, and most recently the catalogue by Franz Kovacs).'* 
Over the last fifty years the number of Commagenian coins known to us has grown 
exponentially, thanks, above all, to the Sylloge Nummorum Graecorum project. There is, 
however, no comprehensive analysis of the royal coinage of Commagene, which faces 
questions of coin production and circulation; even the latest publications offer only 
what is essentially a catalogue with a few historical notes." The best critical overviews 


12 For full discussion see Facella 2005b, 98-102. More critical on Commagenian loyalty is Hartmann 
2015, 314-325. 

13 The first works on Commagenian dynasty described and analysed mainly the coins of the last king 
of Commagene, Antiochos IV, and of his wife and sons. But discussions and proposals for the 
attribution of coins to other members of the Commagenian dynasty were not lacking: see the 
XXVI volume of the Mémoires de Littérature, tirés de registres de l'Académie royale des Inscriptions et 
Belles-Lettres which documents the controversy between the abbey Augustin Belley and Charles 
Gros de Boze on a coin of the king Samos, as well as another article of the abbey on a bronze of 
Antiochos I from the collection of Joseph Pellerin. 

14 The extent to which the study of ancient history is deeply rooted in antiquarian and in the factual 
approach to the past does not need to be stressed. But for reconstructing the history of dynasties 
rarely mentioned in Greek and Roman sources, like that of Commagene, coinage is an even more 
essential tool. 

15 See respectively Babelon 1890, 217-223; Babelon 1898, nos. 7240-7256; BMC Galatia, 104-112. 
116-117. 

16 See respectively Bedoukian 1983, 71-88; Bedoukian 1985; Lindgren - Kovacs 1985, no. 1880 and ss.; 
Nercessian 1995, nos. 1, 4, 187 and ss.; Kovacs 2016, nos. 218-294. 

17 On the most recent publications see below. 
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are the sections of the Roman Provincial Coinage dedicated to this kingdom and the 
chapter on Commagene in Coinage in Roman Syria by Kevin Butcher.” 

From these studies and other works (which for reasons of brevity are not mentioned 
here) a few data, relevant for the following discussion, emerge. Firstly, the coinage of 
Commagene in the royal period consisted only of bronze coins; no silver coinage was 
issued under the name of a Commagenian king, as far as we know. The currency sys- 
tem was based on local weight standards (chalkoi) and up to four denominations have 
been distinguished.” Moreover, most cities of Commagene began to issue coins only 
in the imperial period and sometimes only for a short period.” The only mint which is- 
sued civic coins in the Hellenistic-early Roman period was Samosata, which produced 
issues often labelled as ‘pseudo-autonomous.” The scarce activity of mints before the 
imperial period is an important factor, which leads us to the question of the produc- 
tion and circulation of royal coinage in Commagene. 


On the Production and Circulation of Coins 


It seems appropriate to begin with a note of caution: a die-study for the royal coinage 
of Commagene is lacking and figures for specimens need revision.” New types and 
new varieties of royal coins are appearing at a remarkable pace from private collections. 
Rudy Dillen has recently published a brief catalogue of coins of Commagene, which 
includes a graphic of specimens and types struck in the monarchic period (fig. 1). The 
list is updated to 2012 and is based on three private and ten public coin cabinets. The 
rise in the production of coins under Antiochos IV is, however, apparent."^Ihe incor- 
poration into the Roman Empire in 17 CE constitutes a watershed in the monetisation 


18 See respectively RPC 1, 571-575 (and also 560-564 on the coins minted by the Cilician cities con- 
trolled by Antiochos IV of Commagene); Butcher 2004, 454-459. 

19 Cf. Kovacs 2016, 41-42 who includes in his catalogue an 8 chalkous tentatively attributed to 
Mithradates II (no. 230) and an AE chalkous, the only so far known coin of Philopappus (no. 287). 

20  Germanicia, Doliche and Antiochia on the Euphrates exclusively in the Antonine period: see 
Butcher 2004, 460-480. 

21  Onthis definition see the classical articles of Macdonald 1904 and Johnston 1985. 

22 The catalogue dedicated to the Commagenian royal issues in RPC 1 and RPC Suppl. 1 does not 
include many items preserved in public collections (which are now available in the SNG volumes). 
Comprehensibly, the authors of RPC ı have restricted their list to the certain attributions, but the 
conclusion that after Antiochos I there was no royal coinage until the accession of Antiochos IV is 
debatable (see already the attributions by Alram 1986, 83-84 nos. 247-249, to Mithradates II and 
Mithradates III of Commagene). For the sake of clarity, the city given to Antiochos I of Comma- 
gene by Pompey is Seleucia on the Euphrates/Zeugma and not Samosata (as written in RPC 1, 
p. 572). 

23 Dillen 2014 (see 536 for the graphic). 

24 In Facella 20052, 235-238, I had already highlighted this trend and commented on it, so I will be 
brief in what follows. 
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Fig. ı Coin production ofthe Commagenian kings and relatives 
(including civic and state production) ; from Dillen 2014, 536 


ofthe Commagenian economy. During the period of Roman control, the fiscal needs 
gave a fuller role to the coinage in the region, as the passage of Suetonius on the one 
hundred million sesterces from the taxes implies.5 When Antiochos IV recovered his 
kingdom and started to control Western Cilicia, he had to confront 20 years of change 
in Commagene and the coin practice of the Greek cities of Cilicia. Hence, with this 
king followed a substantial increase in the production of coins, along with a more func- 
tional currency system. 

The question of the output of coins is more complicated when we look at the peri- 
od before the Roman intervention. The small figures involved speak for a limited and 
irregular production of royal coins before the reign of Antiochos IV. Certainly, we can 
assume that the economy of the country mainly relied on barter trade and that the de- 
gree of monetisation was very low. Yet, to establish just how marginal coinage was with- 
in the Commagenian economy, we should consider information on coin circulation. 


25 Suet. Calig. 16,3. 
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Site 
Nemrud Dag 


Direk Kale 


Arsameia 


(Eski Kähta) 


Perrhe 


Tille 


Samosata 


Doliche (ancient 
city-ongoing excava- 
tions) 

Dülük Baba Tepesi 


(sanctuary) 


Zeugma 


TOT 
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Table (Commagene: site finds only) 


Hellenistic coins 


5: Eski Kale ı (Ario- 
barzanes I) 
Stadtgebiet 4 (1 Prusa 
II; 1 Lycia; 2 Comma- 
genian) 


2 (Commagenian) 


9 (1 Alexander the 
Great; 2 Seleucid; 
6 Commagenian) 


2 (1 Commagenian; 


1 Seleucid) 


1 (Alexander the 
Great) 


34 (29 Seleucid, 
4 civic from Antioch; 
1 illegible) 


15 (Seleucid); 3 civic 
(1 from Kyzikos + 
2 from Antioch) 


11 (1 Alexander the 
Great; 4 Seleucid + 
1in a hoard; 2 Hell.- 
Rom.Pr.; 3 civic from 
Antioch (Augustus) 


82 


Commagenian coins 


2 (1 Antiochos IV; 
1 Iotape) 


ı (Antiochos I) 
1 (Antiochos IV’s 
reign) 


6 (Antiochos IV’s 
reign) 


ı (Mithradates 
Kallinikos) 


11 
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Fig 3 Proportions of the Hellenistic and Commagenian site finds; © M. Facella 


No specific study on Commagenian royal issues lists coin finds from excavations in the 
region.” This absence is due to the extreme rarity of numismatic finds from Hellenis- 
tic Commagene. The table and the diagram presented here (figs. 2-3) summarize the 
numismatic finds from excavated sites in Commagene.” The paucity of Commagenian 
coins found during excavations or investigations in the region is apparent and, as expect- 
ed, the majority of coins belong to the period of reign of Antiochos IV. The very low fig- 
ures of Hellenistic coins recovered makes drawing any conclusions hazardous. Yet, while 
waiting for further material to come forth, we can try to raise questions and advance 
possible suggestions for a better understanding of the coin circulation in the kingdom. If 
we focus on the last two sites, Dülük Baba Tepesi and Zeugma, we can see that a certain 
number of Seleucid coins have been recovered, but no Commagenian coins. Again, con- 
sidering the small numbers involved, the absence could be entirely chance. However, if 
there is a direct correlation between coins deposited and coins in use (which is, though, 
not always straightforward), one would expect Commagenian coins to be represented 
here. Zeugma became part of the Commagenian kingdom around 64 BCE”, but it was 


26 I could not find any exemplar from excavations in the catalogue of coins by Taşyürek 1975 (based 
on Aytuğ Taşyürek’s unpublished dissertation at Istanbul University). Butcher 2004, 152-155 lists 
coin finds from Arsameia on the Nymphaios and Tille. The origin of one coin of Antiochos IV of 
Commagene in Antakya Museum (on which Butcher 2004, 291. 458 no. 10) is unknown. 

27 The table does not include finds of Commagenian royal issues from hoards which, however, are 
highly limited: the only certain example is from the Nisibis hoard (IGCH 1788 on which Seyrig 
1955) which contained one bronze of Mithradates Callinicus. 

28 App. Mith. 114 and Str. 16,2,3, on which see the discussion in Kennedy 1998, 140-141 and Facella 
2006, 231-234. For epigraphic evidence on the inclusion of Zeugma in the kingdom see Wagner 
1976, 117-123; Crowther - Facella 2003; Crowther 2013; Ergeç - Yon 2012, 155-156 no. 3. 
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detached from it no more than 80 years later.” Doliche and its sanctuary of Dülük Baba 
Tepesi probably had a similar destiny: the city was included in Antiochos I’s reign, 
as it appears from epigraphic evidence, but it returned to the Roman Empire on an 
unknown date (the terminus ante quem is the reign of Nero, when a small altar from 
Dülük Baba Tepesi attests a dating formula according to the regnal years of the emper- 
or). Now, the short time of incorporation of these cities into the kingdom of Comma- 
gene is hardly a justification for the lack of Commagenian coins from excavations. If, 
with the passage to the Roman province, the Commagenian bronze ceased to be a legal 
tender, one would expect a discard of small coins at a large scale, hence more finds. 
No evidence points to an economic stagnation of this southern area in the 1* c. BCE; 
on the contrary, a passage of Caesar implies that the control of Zeugma by Antiochos 
was rewarding. How should we view, then, the coin circulation in this part of the 
country in the second half of the 1* c. BCE? Neither Doliche nor Zeugma produced 
their own issues until the imperial period, so in the Commagenian phase they must 
have drawn their coin supply from elsewhere. Kevin Butcher, who has analysed the 
coin finds from PHI excavations at Zeugma and the coinage of this city in general, 
concludes that "the intermittent nature of Zeugma’s own coin issues makes it highly 
likely that coins of other cities were in use in the first and second centuries” This is 
a convincing explanation for the period during which the city was already part of the 
provincial system. For the earlier period, the question has not yet been raised. The 1“ c. 
BCE is represented in Zeugma only by a handful of civic issues and in Doliche by four 
issues from Antioch, dating back to the second half of the 1* c. BCE, a figure which 
reflects the increasing importance of civic coinage to the Near Eastern money supply. 
We do not know how transactions worked in these two cities after their absorption 
into the Commagenian kingdom, but we should consider that certainly Zeugma, and 
probably Doliche, were integrated into the political and economic system of Seleucid 
Syria for a longer time. In Syria coinage had an important economic role: the nearby 
Antioch was from the 2" c. BCE onwards "la capitale monétaire du royame"? More- 
over, Zeugma was a main crossing point of the Euphrates’*, especially for connecting 
north-south avenues on opposite sides of the river. In the Roman time the city was 


29 According to Wagner 1976, 64 Zeugma was removed from the kingdom of Commagene in 31 BCE, 
while Butcher 2009 argues for 17 CE. 

30 See Wagner 1982, in particular no. 4 (fr. ofa nomos of Antiochos I of Commagene from Dülük Baba 
Tepesi) and no. 5 (altar from Dülük Baba Tepesi). 

31 Caes. B Civ. 3,4. 

32 Butcher 2013, 18. 

33 So Picard 2002, 184. 

34 On Zeugma as an important crossing in the Hellenistic and Roman period see, above all, Comfort 
et al. 2000 and Comfort - Ergeç 2001, to which I refer for previous bibliography. 

35 So Aylward 2013, 24-25, who lays stress on the absence of evidence at Zeugma for long distance 
trade with the East. 
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a main point for the collection of tolls (portoria)* and held a strategic position in the 
regional trade network; for the Hellenistic period, unfortunately, we do not have much 
information (Apamea, on the opposite bank, looks like the more developed residential 
centre)." However, people around Zeugma must have profited from the movements 
of men and goods; even if one assumes that most of the payments and exchanges were 
made in kind, others probably demanded coins. 

Considering all ofthis, a possible explanation for the lack of Commagenian coins at 
Zeugma and in the area of Doliche is that the absorption in the kingdom did not imply 
any monetary disruption. There is no hint that Antiochos tried to enforce his curren- 
cy on the newly acquired territory; the impression is rather that he allowed the coins 
of the preceding monetary system (royal Seleucid and civic issues) to remain in use. 
Such a solution should not surprise us: a change in the political situation is not always 
followed by a change in the monetary system and, even within the same kingdom, we 
can find different monetary policies. 

The idea that the Commagenian king did not enforce a uniform monetary circula- 
tion across his full territory is supported by a few observations, which speak in favour 
of a certain flexibility of the local monetary system. The first remark concerns the ab- 
sence of a production of Commagenian silver issues. None of the Commagenian kings 
or cities produced their own silver coins. Surely bronze coinage could easily cover the 
daily necessities of the local community, especially in an economy where coined mon- 
ey, as we stated, had a relatively minor role. Recent studies have also emphasised the 
possibility that large payments could have also been made in bronze.” Yet, we cannot 
be sure that international’ exchanges, bigger transactions and accumulation of wealth 
renounced to the more convenient silver. A different scenario is possible: foreign silver 
currencies, which included royal Seleucid and civic issues, might have circulated in the 
kingdom, compensating the lack of Commagenian silver issues. Helpful comparisons 
for an 'open' circulation can be found in another Near Eastern kingdom, that of Herod 
the Great (king of Judaea, 37-4 BCE). Here we find a predominance of Tyrian silver 
(sheqels), beside pre-imperial Roman denarii and earlier silver coins from the Seleucid 


36 Cf. Philostr. VA 1,20, on which Millar 1993, 111. 

37 See Abadie-Reynal 2003; Abadie-Reynal - Gaborit 2003 and the overview by Aylward 2013, 13. 
21-23. 

38 The case of the conquest of Coele Syria by Antiochos III is peculiar but instructive. Here the light 
silver standard and the types of the Ptolemies were maintained (the Ptolemaic bronzes were prob- 
ably recalled, but in any case bronze coins in the name of Antiochos supplemented the high value 
currency): see Le Rider 1995, 402-403; Houghton - Lorber 2000-2002. 

39 See for example the conclusions of Duyrat 2014, 374 for Syria in 2" and 1* c. BCE and Duyrat 2016, 
460-469. 
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period.* Donald Ariel and Jean-Philippe Fontanille strongly argued against the possi- 
bility that Herod ever stroke his own gold and silver coins.* 

We cannot exclude the possibility that silver coins were actually minted in Com- 
magene. A study by Oliver Hoover argues that some imitations of silver drachms of 
Demetrius I of Syria were struck in Commagene for the local economy.* The first is- 
suer of these drachms would have been the founder of the reign, the above mentioned 
Ptolemaios, who needed silver coins to pay his mercenaries and to secure his throne. 
Then, these silver imitations would have continued to be issued up to the reign of An- 
tiochos I. The hypothesis that the ‘barbarous’ drachms of Demetrius I were made for 
the Commagenian people is attractive, even if some points (for example the choice of 
the legend BAZIAEOX BAXIAEON with NIKATOPOS) still remain obscure. For us 
it is relevant that many specimens seem to derive from hoard material and from “areas 
corresponding to ancient Cappadocia and Commagene”#, reinforcing the impression 
of a mixed pool of circulating coinage. 

Commagenian site finds cannot shed light, at the current time, on the question of 
silver supply in the kingdom: as it is well known, precious metal currencies are very 
rarely to be found in archaeological excavations. Yet, a preliminary analysis of a local 
collection from Kähta (near modern Adıyaman), where I could examine a few Seleu- 
cid silver drachms and a couple of Cappadocian tetradrachms allegedly found in the 
surrounding area, seems to support the idea that there was an 'open' attitude to some 
foreign silver issues.** Furthermore, we should consider the evidence of substantial 
silver hoards from nearby Doliche, in particular the 'Demetrius I’ hoard (ca. 151/150 
BCE) and the Gaziantep hoard 1994 (August- October 143 BCE), which show that in 
the mid-2" c. BCE silver coinage was available in this area.* 

Finally, the presence of civic bronze issues from Antioch in Commagene is another 
element which speaks for an ‘open’ currency system. Kevin Butcher has drawn atten- 
tion to some specimens of Samosata overstruck on Antiochene bronze of the 40s BCE 


40 See Ariel - Fontanille 2012, 30-36. 158; for a bibliographic survey and a very useful overview on 
Herod's coins see Hendin 2013, 271-275. 

41 Ariel - Fontanille 2012, 36-42. Cf. also Jacobson 2014, who argues for a linkage of Judaean bronze 
currency to the Tyrian shegels. 

42 Hoover 1998. 

43 Hoover 1998, 72 

44 These issues belong to state registered private collection of Neset Akel (Kâhta), to whom I am 
very grateful for the possibility of examining it between 2010 and 2012. My gratitude goes also to 
Michael Blómer and Charles Crowther for their technical support. 

45 As Aneurin Ellis-Evans kindly pointed out to me (per epistulam). On composition and dating of 
the ‘Demetrius I’ hoard (IGCH 1542 = Coin Hoards IX 528 = Coin Hoards X 301) see Lorber 2010, 
153-172 and Duyrat 2016, 144 no. 242; on the Gaziantep hoard 1994 (Coin Hoards IX 527 = Coin 
Hoards X 308) see Meadows - Houghton 2010 (to which I refer for previous bibliography); in the 
latter publication a group of ten Seleucid tetradrachms from the region of Gaziantep (Meadows - 
Houghton 2010, 220 Addenda) is also listed. On the growth in the production of Seleucid silver in 
the 2? c. BCE see now Duyrat 2016, 379-388. 
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Fig. 4.1 civic issue from Samosata, overstruck (courtesy of Classical Numismatic Group, LLC); 
from https:/ /www.cngcoins.com (CNG, Electronic Auction 411, 13 December 2017, lot 203), 
Size: X 1.5 


Fig. 4.2 civic issue from Samosata, overstruck (courtesy of Leu Numismatik, AG); from 
https:/ /leunumismatik.com (Leu Auction 4, 25 May 2019, lot 357), size: x 1.5 


(figs. 4.1-4.2), so that he has no doubt on circulation of issues from Antioch in inland 
Northern Syria.* A few Antiochene bronzes, dating between the 1* c. BCE and the be- 
ginning ofthe 1* c. CE, have been recovered at Dülük Baba Tepesi and Zeugma, as we 
have seen. However, for the aim ofthe present paper it is essential to determine when, 
precisely, these overstruck by Samosata were issued, whether in the monarchic period 
or later, in the provincial phase. 


The First Civic Issues of Samosata and the Question of Autonomy 
"A civic coinage might seem more appropriate when Commagene was not a kingdom, 


e.g. during the interregnum between Antiochos III and IV, under Tiberius", remarks 
Butcher.” Previous works, in fact, assigned these undated coins to the period in which 


46 Butcher 2004, 192. 
47 Butcher 2004, 468. 
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Fig. 4.3 pre-imperial civic issue from Antioch, 45/44 b.C. (courtesy of Classical Numismatic 
Group, LLC); from https://www.cngcoins.com (CNG, Electronic Auction 246, 
15 December 2010, lot 243), size: x 1.5 


the monarchy was ‘suspended’ or even later**. On the contrary, Butcher believes that 
none of these issues was struck as late as the 1* c. CE. This conclusion derives from an 
important observation: the undertype is the large module of the head of Zeus/sitting 
Zeus of Antioch dated 48/47-41 BCE (fig. 4.3). Later, with the Parthian invasion of 
Syria in 41/40 BCE, Antiochene coins decreased in size and weight.’ At present, we 
have no coins of Samosata overstruck on the later issues of Antioch, which restricts the 
chronology of the overstrikes.5° Because of these chronological termini, the authors of 
RPC 1 interpret the overstrikes of Samosata as an emergency coinage and suggest as a 
possible occasion for the minting the siege of Samosata by Antony in 38 BCE." Butch- 
er is not entirely convinced by this reconstruction, considering it quite unlikely that 
such a varied coinage (four groups and three denominations) would be issued during 
a siege. The conclusion of Butcher is, therefore, that the civic coins of Samosata were 
struck in the 1* c. BCE, over a longer period of time, with only a portion of them being 
more or less contemporary to the Antiochene undertypes of the 40s BCE.” 


48 Babelon 1890, p. ccxv followed by Wroth in BMC Galatia, 1: “The earliest coins bearing the name 
of Samosata may be assigned as M. Babelon has suggested, to the period intervening between the 
reigns of Antiochos I and Antiochos IV. The possibility of their belonging to the reign of Antiochos 
IV is, perhaps, not quite to be excluded" For Head 1911, 776 the coins belonged to the monarchic 
period. Baldus 1987, 145-146 notes only that the type head of Zeus/lion is modelled on the coins 
of Antiochos I. 

49 For the reduced aes of this type see Butcher 2004, 26-28. 317-320. McAlee 2007, 64. 76 n. 39, has 
identified two specimens of the reduced module dated to Year 9 of the Caesarean Era (= 41/40 
BCE) and has therefore suggested that the weight and size reduction of these coins had already 
occurred earlier than in 39/38 BCE, as supposed by the authors of RPC 1, 619. If the identification 
is correct, we cannot attribute the reduction of the module to Antony and to his recovery of Syria. 

so One specimen of Butcher's group 3 (Butcher 2004, 468) is overstruck on an Antiochene issue 
which Butcher dates back to the Seleucid period or to the Roman occupation before 48 BCE. 

sı RPC1,572. 

52 Butcher 2004, 28. 468. 
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In addition to what has already been observed by Butcher, stress should be laid on 
the fact that the overstrikes seem to concern only the civic issues: none ofthe (known) 
coins of Antiochos, the besieged king, has revealed traces of an undertype. Moreover, 
the period in which Samosata resorted to overstriking fits the picture of Francois de 
Callatay, according to which the recycling and mass overstriking of bronzes becomes 
a phenomenon typical of Asia Minor and the Levant in the 1* c. BCE, in contrast with 
the rest of the Greek world.” 

On the chronology of these coins, I will come back to shortly. For the time being, 
it is opportune to pay attention to two outcomes of the present analysis: firstly, Antio- 
chene coins were available in the kingdom of Commagene for overstriking (the vi- 
cinity between Samosata and Antioch and the site finds of Dülük Baba and Zeugma 
reinforce the idea that the overstrikes reveal a pattern of circulation rather than foreign 
import); secondly, at a certain point during the kingdom Samosata started to produce 
civic issues, sometimes called 'pseudo-autonomous: 

The latter conclusion triggers a series of questions related to the very complex issue 
of sovereignty and the right to issue coins. Why did Samosata begin to mint coins? 
What are the implications of the existence of civic coins in a period when the country 
was ruled by kings? Does the issuing of coins indicate that a city is free or autonomous? 
Until thirty years ago, the general assumption was that there were no civic issues under 
a monarchy. The so-called lex Seyrig (or lex seyrigiana), which presumes a link between 
coinage and political autonomy (in other words, no state issued coin in its own name 
if it was ruled by another) has been challenged by Thomas Martin.* An intense debate 
has followed, in which even the use of the term ‘sovereignty’ with reference to the an- 
cient Greek world has been criticised. In a relevant contribution, Andrew Meadows 
has explored the subject focussing on the Hellenistic world, showing how the signifi- 
cance of coinage underwent an evolution.” His analysis of the motivation for issuing 
coinage can be fruitful for a better understanding of the circumstances behind the pro- 
duction of the early civic issues by Samosata. Not only political, but also economic 
reasons could underlie the production of civic coins. Meadows demonstrates how in 
several cases the emergence of civic issues was a response to the disappearance (or 
shortfall) of royal coinages. Now, such a condition might have occurred immediately 
after the attack on Samosata. Plutarch and Cassius Dio relate an economic agreement 
between Antiochos and Antony to stop the siege: according to Plutarch, Antiochos 


53 De Callatay 2018, 42-46. I owe this observation to Aneurin Ellis-Evans, who made me aware of this 
work of de Callatay. 

54 Martin 1985, in particular 263. 

SS See the sharable criticism by Howgego 1995, 39-44 and also the observations by Meadows 2001, 
54; Oliver 2001, 38-39; de Callatay 2005, 135-136. On the inapplicability of the term ‘sovereignty’ to 
the ancient Greek world see Davies 1994. 

56 Meadows 2001. 
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paid 300 talents”, while according to Dio the king did not pay in the end.‘ But, de- 
spite the philo-augustean version of Dio wishing to deny Antony any success, there 
must have been an agreement, if the siege came to an end and Antiochos retained his 
throne. And this agreement surely involved money. We cannot reconstruct in detail 
how the king fulfilled his payment obligations and the extent to which his finances 
were impacted by the war. A temporary shortage of royal coinage might have induced 
the capital of the kingdom to issue its own coins. Antiochene coins circulating in the 
kingdom (particularly in the South) were recalled and overstruck with new types. 


Fig. 4.4 bronze of Antiochus I of Commagene (courtesy of Leu Numismatik, AG); from 
https: //leunumismatik.com (Leu Web Auction s, 25 September 2018, lot 395), size: x 1.5 


Fig. 4.5 bronze of Antiochus I of Commagene (courtesy of Numismatik Naumann, 
Auction 42, 3 April 2016, lot 322), size: x 1.5 


57 Plut. Antonius 34,274: Ovevtidiog 58 IIápOovc piv npoowrepw Swxeww &néyvo, q0óvov Avtwviov 
deloas, tobs 8 åpeotõTaç émmv Kateotpépeto kai tov Koupaynvóv Avtioxov Ev nóXe Xapooárotg 
&noliópxa [...] 4. tfj; 5è rodopKias pikos AapBavovans kal àv EvSov, Wo &néyvocav Tis SwAbottc, 
npóg àAki|v Tpanouevwv, npättwv ob8£v, Ev aioxdvy SE Kal uevayvoost yevóuevoc, àyanntõç èr 
Tpıakooioıg onévdetat taAdvroug pds tov Avtioxov. 

58 Cass. Dio 49.20.5; 22.1-2: TAŬTA u£v xpovw botepov éyéveto, vóve dE 6 Avtwviog npoosßade u£v TH 
Ayrióxo, Kal karakAe(oac abtov &c Laydoata émortdpxet [...] 2. àu£Aer abtds u£v odte óur]povc, TAI 
800 Kal TOUTWV OdK énipavóv, OdTE TA xprjuaxa à HtNoEV £Aape, TO 8’ Avrıöxw Bävarov AreEdvSpov 
TIvög abrouoANoavrog Tap’ adtod npócepov npòç rovc Poyaíovc &xapioaro. 
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Fig. 4.6 bronze of Antoninus Pius from Samosata (courtesy of Classical Numismatic Group, 
LLC); from https://www.cngcoins.com (CNG Electronic Auction 434, 
12 december 2018, lot 235), size: x 1.5 


Political and economic reasons are not mutually exclusive in the production of civic 
issues.” It is tempting to infer a political significance in the issuing of coins by the polis 
of Samosata and connect it with a new status for the city. Samosata is called hiera, asy- 
los and autonomos on coins of Antoninus Pius (fig. 4.6)5*, but not before: on coins from 
the reign of Hadrian only the title metropolis appears and for the first time.” Because of 
this absence, Alla Stein suggested that the title was acquired by Samosata in the Roman 
period, while Butcher is more inclined to trace the title back to the royal period. The 
circumstances following the siege of Samosata, in my opinion, offer a suitable set for 
the concession of these titles: the city had supported Antiochos and resisted against a 
long attack (as Plutarch clearly states)*, so it would be comprehensible that the king 
rewarded the capital with a special status. The good relationship between Antiochos 
and the city can be detected in the types chosen for the civic coins (figs. 4.1 and 4.2). 
The reverse with a Tyche is a very common type for Northern Syria, as well as for 
other Near Eastern areas, and “the clearest expression of civic identity” The obverses 
associated with it represent a lion or an eagle. The lion on the coins of Samosata has 
been fora long time connected with the lion figuring on Antiochos’ coins (fig. 4.4) and 
monuments® and the so-called ‘lion horoscope’ of Nemrud Dag induce us to think 
that the lion was almost a personal badge for Antiochos. The eagle occurs also in later 
coins of Samosata, perching on the branch of the Tyche, so that the idea of a possible 
reference to a foundation myth has been advanced.“ It should also be considered that 
on other bronzes of Samosata the eagle is associated with the reverse type of a sitting 


s9 So Graham Oliver has reminded us (see Oliver 2001, 39). 
60 See Stein 1990, 231-232 (non vidi) and Butcher 2004, 222. 
61 See Butcher 2004, 471 nos. 16-18. 

62 See above note 57. 

63 Butcher 2004, 231. 

64 See for example Wroth in BMC Galatia, 1. 

65 So lastly Dahmen 2010, 106 (with previous bibliography). 
66 Cf. Butcher 2004, 231. 
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Zeus, a blatant imitation of the Antiochene type of the 1* c. BCE.” However, the eagle 
appears frequently on coins of the kings of Sophene and Commagene and even on 
coins of Antiochos: in 1983 Paul Bedoukian published a new smaller denomination of 
Antiochos bronzes with an eagle on the reverse (fig. 4.5).9 As a symbol and protector 
of royalty, eagles and lions flank Antiochos and the gods on the Nemrud thrones. 


Fig. 53 octochalkous of Antiochus I of Commagene and Samosata (courtesy of 
Leu Numismatik, AG); from https://leunumismatik.com (Leu Auction 1, 25 October 2017, 
lot 98), size: x 1.5 


Fig. 5.2 octochalkous of Antiochus I and Mithradates II of Commagene (courtesy of Leu 
Numismatik, AG); from https:/ /leunumismatik.com (Leu Web Auction 3, 25 February 2018, 
lot 406), size: x 1.5 


One may object that there was no deliberate intention by the city to refer to the king 
in its issues and, as in the case of the Antiochene prototype, the coins of Antiochos 
were simply a source of inspiration. Yet, the link between Antiochos and the capital 
of his kingdom is explicit on an exceptional coin (fig. 51) which appeared in the auc- 


67 See for example BMC Galatia, 117 no. 16; Butcher 2004, 469 no. 6; Kovacs 2016, 48 no. 289. 
68  Bedoukian 1983, 88 no. 26; RPC 1, no. 3847. 
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tion market in 2017 and which is unpublished and unparalleled as far as I am aware.” 
The obverse of this bronze (8 chalkoi; 27mm; 17,36g; 1h) shows a bull butting left, 
surrounded by the legend BAY MET AN; the reverse represents the Tyche of Samo- 
sata holding a palm branch, a river deity (Euphrates) swimming at her feet, and the 
legend XAMOXAT|.]. In the catalogue of the auction the last letter is read as ome- 
ga and the legend restored as ZAMOXZATO [IIOAEQZ]; my impression from the 
photograph is that the last letter is an epsilon and the legend should be restored as 
ZAMOSATE[O]N. The Baotieds Méyag mentioned on the obverse can be identified 
with Antiochos I, thanks to another coin of the same denomination (8 chalkoi), where 
the image of a bull also appears (fig. 5.2). The latter shows on the obverse the portrait 
of Antiochos I, wearing the distinctive Armenian tiara (distinctive because it was worn 
only by Antiochos among the Commagenian dynasts), surrounded by the legend BA 
MET ANTIOXOY?7, on the reverse figures a bull (or zebu) butting right”, encircled 
by an uncertain legend which contains the letters BA MET MIOPAAQ[...].? Already 
Theodor Reinach identified the king mentioned on the reverse with Mithradates II 
and assigned the coin to a period of coregency between Antiochos I and his son.? The 
issue can therefore be confidently placed to the final years of Antiochos I's reign and 
before the sole rule of Mithradates (for which the terminus ante quem is 31 BCE). The 
new octochalkous with the bull and the Tyche of Samosata uses a similar design (with 
the bull, though, butting to the left), but does not mention Mithradates as a king; for 
this reason, it should be placed before the coregency type, but chronologically not too 


69 Leu Numismatik Auction 1, 25 October 2017, lot 98. 

70 Staab 2011, 65 casts doubts on this reading, but see now a new item from the auction market 
[fig. 5.2] where the beginning of the obverse legend is clearer (Leu Web Auction 3, 25 February 
2018, lot 406). 

71 Itis sometimes described as a zebu, because of the hump or dewlap visible in some specimens. 

72 On this coin see Taşyürek 1975, 42; Alram 1986, 84 no. 247 and lately Staab 2011, 64-66 (to which 
I refer for the various suggested readings and restorations of the reverse legend). Cf. also Kovacs 
2016, 41 no. 229. The type is not listed in RPC 1 or Butcher 2004. 

73 Reinach 1890, 376 n. 2. Babelon 1898, 447 no. 7243 (Pl. XXI,3) attributed this issue to a period 
of coregency between Mithradates II and the phantasmal Antiochos II. Staab 2011, 64-66 is not 
convinced that the represented king is Antiochos I and that the coin is an evidence of coregency 
with Mithradates II. His objections can be summarised as follows: the mentioned Mithradates is 
called Méyac, while Staab expects only one king with this title; the co-regent is not portrayed and 
a wild animal instead appears in connection with his name; a legend is present on both sides of 
the coin, rather than on only one, as is usual in late-Hellenistic coins of the 1* c. BCE. I do not see 
any difficulty in both kings carrying the epithet Méyaz, as it is now clear: there is no evidence to 
assume that Mithradates became Baotiebg Méyag only when his father died and not before (for 
example when he assumed the diadem, on which see Jacobs 2009; on the importance of the as- 
sumption of the diadem for Antiochos I see also Facella 2014). Wild animals often appear in royal 
coinage of Commagene, sometimes as a royal badge (see above). As far as we know (see Wagner 
1983, 202-206), Antiochos I was the only dynast in Commagene to wear the Armenian tiara, so the 
Baoi\eds Méyag Avtıöog on the obverse is most likely Antiochos I (rather than another king of 
this name for whom we have no representation) and the king Mithradates his son. 

74 On Mithradates II see Facella 2006, 299-312 (with sources and previous bibliography). 
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far away. Ihe combination of an obverse with aroyal name and a reverse with the city 
name is intriguing. The question that inevitably follows is which authority promoted 
the issue, whether it was the king, who wanted to celebrate the capital ofthe kingdom, 
maybe because of its support and resistance during the siege, or the city, which needed 
coined money to face (new?) expenses and at the same time wanted to manifest the 
approval by the king? 

The comparison which first comes to mind is with the so-called ‘quasi-municipal’ 
issues, struck by 19 cities of Syria under Antiochos IV: these coins depict the royal 
portrait on the obverse and employ the city’s ethnic on the reverse.” Otto Morkholm 
believed that the royal organization was behind the issue of these series, which all be- 
gan to be struck in the same year (169/168 BCE). More recently, Oliver Hoover has 
highlighted the local input in the choice of the design and has argued that comparable 
series from Apamea, issued under Alexander I Balas, were probably due to the initia- 
tive of the city authorities.” The local and civic character of the ‘quasi-municipal’ coins 
has been questioned by Panagiotis Iossif, who explains this coinage as an obligation 
imposed by the king onto these cities to share his financial burdens, hence overturn- 
ing the usual interpretation of these coins as a sign of regained civic autonomy.” For 
Catharine Lorber the reverse types and inscriptions of these bronzes provide strong 
evidence that "the cities themselves designed these coin issues and valued the oppor- 
tunity for civic self-promotion, even ifthe political and fiscal realities behind the quasi- 
municipal coinage remain obscure and debatable”? 

The political and fiscal dynamics between the king and the cities in Commagene 
are even more unknown. For our bronze, I see no decisive clue to the issuing author- 
ity: on the one hand, the presence of the kings name could be a hint that the king 


75 SC II, 45-46 and nos. 1379-1380 (Antioch on the Sarus), 1385-1388 (Seleucia on the Pyramus), 
1389-1390 (Aegae), 1391 (Hierapolis on the Pyramus), 1392-1393 (Alexandria by Issus), 1416-1418 
(Antioch on the Orontes), 1425-1426 (Seleucia in Pieria), 1427-1428 (Apamea on the Axios), 
1429-1431 (Laodicea by the Sea); 1432-1433 (Hierapolis-Bambyce), 1441 (Tripolis), 1443-1447 
(Byblus), 1448-1452 (Laodicea in Phoenicia), 1453-1460 (Sidon), 1463-1471 (Tyre), 1480 (Ake 
Ptolemais), 1494-1496 (Ascalon), 1499-1501 (Antioch on the Callirhoe-Edessa), 1502-1504 (An- 
tioch in Mygdonia-Nisibis). On these bronzes see the studies mentioned below. Meadows 2001, 61 
aptly speaks of an "incongruous mixture of royal portrait and civic design”. I am grateful to Achim 
Lichtemberger for providing a draft of his paper (“Viele Mütter. Zu den quasi-municipalen seleu- 
kidischen Lokalbronzen im hellenistischen Phönikien”) with further bibliography and discussion 
on these coins and in particular on those with a bilingual (Greek and Phoenician) legend. 

76 Morkholm 1965. 

77 Hoover 2001, in particular 22-28. 

78  lossif 2014, 67-68, and 79 for the quotation (“If, as I will argue elsewhere, this coinage was not a 
‘privilege’ accorded to the nineteen cities by Antiochus IV, but an ‘obligation’ imposed by the king 
to these cities in order to share the financial burden in the aftermath of the Sixth Syrian War, then 
the message and meaning of these types and inscriptions as markers of ‘civic’ and ‘local’ identity 
should be reconsidered”). 

79 Lorber 2015, 69. 
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was the promoting force behind the issue; on the other hand, the specific reference to 
the city’s ethnic counterbalances this, especially when we consider that later coins of 
Antiochos IV of Commagene and his wife bear the more general ethnicKOMMATH- 
NON. Whatever the case, the new type with bull and city-goddess perfectly fits our 
reconstruction, where the siege of Samosata is a caesura marking the emergence of the 
city as issuing authority. 


Some conclusions 


We are still very far from understanding coin circulation in the kingdom of Comma- 
gene. Certainly, the number of coin finds available is very low, although it could be 
indicative of some patterns. The lack of Commagenian coins in the area of Zeugma 
and Doliche, rather than being the product of casualty might instead point to the low 
impact that royal and civic Commagenian issues had on the economy of this area. 
When Zeugma and Doliche were added to the kingdom of Commagene, Seleucid 
North-Syria had reached a high level of monetisation, so a good number of Seleucid 
and civic bronze coins must have been in use. Before Antiochos IV of Commagene, 
there is no trace of a royal intervention which aimed at a uniform monetary circu- 
lation in the kingdom: we can imagine that Commagene experimented for a certain 
period a heterogeneous circulation of coins as, for example, happened some years later 
to the kingdom of Judaea under Herod the Great, where other currencies circulated 
beside those of his own. When Pompey assigned Zeugma to Antiochos, the volume 
of Commagenian coins produced was probably low and could not displace the bronze 
coins already circulating in the southern area. How the emergence of the civic author- 
ity affected the southern areas of the kingdom is difficult to judge, also because this 
territory did not remain for long as part of the kingdom. Thanks to new analysis and 
new coin types we can suggest a placement for the beginning of civic issues from Sa- 
mosata to the aftermath of the siege of the city. The coexistence of royal and civic issues 
during the monarchic period involves the question of coinage as expression of sover- 
eignty and autonomy. There was no political change behind the issue of civic coins, 
no accomplishment of a political freedom or clash with the royal power, rather the 
opposite. Samosata had offered support to the king and, probably in reward, had been 
granted the right to issue coins by Antiochos I. Economic reasons, above all the neces- 
sity of making payments, stimulated the production of greater currency and Samosata 


80 Cf Ariel - Fontanille 2012, 157 who conclude that “the coins minted by Herod were only one 
(small?) component of the currency of his entire domain, except in greater Judea, where they 
predominated”. Obviously, in comparison to the kings of Commagene, Herod had a much larger 
territory to control and his output of bronze coins was much more substantial. 
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spotted in this the opportunity to express civic pride: in a political scenario which was 
rapidly changing, it was time for the city to assert its individuality. 


Abbreviations 


IGCH = Inventory of Greek Coin Hoards online, <http://coinhoards.org/> (01/09/2019) 
SC = A. Houghton - C. Lorber - O. Hoover, Seleucid Coins. A Comprehensive Catalogue. 
Part II. Seleucus IV through Antiochus XIII (New York 2008) 
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The Late-Hellenistic Architecture of Commagene 


WERNER OENBRINK 


Introduction 


Within scholarship on Hellenistic architectural sculpture of Asia Minor regional par- 
ticularities are generally construed as evidence for the existence of different artistic 
landscapes ("Kunstlandschaften") Apart from the superior influence of specific 
decorative systems and ornament systems these regions exhibit differences in recep- 
tion and transmission in individual workshops and workshop-groups which manifest 
themselves in different chronological and spatial distribution phenomena. The region- 
al peculiarities in the innovation and preservation of forms mostly concern the typo- 
logical and formal-iconographical characteristics of the architectural elements, less the 
choice of individual ornaments or their combination to broad ornamental complexes.” 
The architectural elements and ornament-fragments of late-Hellenistic Commagene 
likewise — apart from showing a reception of basic contemporary canonical patterns — 
also exhibit regional particularities and a certain degree of autonomy in its regional 
formal canon. 

When viewed as a whole, the spectrum of finds of preserved architectural elements 
points to the existence of elaborate stone architecture with a rich repertoire of forms in 
late-Hellenistic Commagene. Our knowledge of their appearance has thus far mostly 
been shaped by the finds from the sanctuaries for the Commagenian ruler-cult, par- 
ticularly the hierothesia in Arsameia on the Nymphaios/Eski Kale and Káhta/ Güzelcay 
Kóyü? However, finds from urban contexts - for example individual architectural el- 
ements from the partially excavated representative architecture of the Commagenian 
capital and regal residence Samosata/Samsat Hóyük or stray finds from the settlement 


1 This is e.g. evident in the architectural forms found in Pergamon and its sphere of influence on the 
one hand and in Caria and Ionia on the other hand. A certain independence from the latter can, in 
turn, be observed in Lycia and the islands of Samos and Rhodes. On this cf. in general Ramscheid 


1994, 346 f. 
2 On this cf. e. g. the analysis on the Spanish provinces by Lehmann 2014, 139-153. 
3 On the architecture of the sanctuaries for the Commagenian ruler-cult cf. Hoepfner 1983; Brijder 


2014; Oenbrink 2014, 217-287; Oenbrink 2017, cf. also Oenbrink 2019, 302-304. 
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hill of the city of Doliche/Keber Tepe - as well as from sacral contexts, particularly 
the rich material from the sanctuary of Iuppiter Dolichenus on Dülük Baba Tepesi, 
are sufficient to enable a more comprehensive study of late-Hellenistic architectural 
sculpture in Commagene.* 

The architectural sculpture of Commagene shows a certain autonomy in its regional 
formal canon. The question of its dating leads to a more general study of the architec- 
tural development of Commagene in late-Hellenistic times. Most scholars have thus 
far argued for a uniform kingdom-wide initiation of the Commagenian ruler-cult and 
the construction and elaboration of its sanctuaries under Antiochos I Theos (69 - 
ca. 36 BCE) and have tacitly assumed this to have been accompanied by processes 
of urbanization.° Only rarely has an early monumentalization of Commagene already 
under his father Mithradates I Kallinikos (ca. 100-69 BCE) been considered.° Despite 
the thus far relatively sparse material basis for the study of late-Hellenistic Comma- 
genian architectural sculpture, the few available architectural elements and ornamen- 
tal fragments provide evidence for a stylistic and architectural reappraisal. ‘The latter, 
however, also highlights the problems and limits of a more precise chronological dif- 
ferentiation. 

Because of its representative find-spectrum and its canonized basic forms, the di- 
verse capital-sculpture offers a particular potential for attempting to undertake a re- 
appraisal. With their partly diverging spatial and chronological spectrum of uses of 
the different architectural orders, the Hellenistic capitals essentially represent the ba- 
sic repertoire of forms of the respective Hellenistic capital-production of Asia Minor. 
They exhibit, however, to varying degrees, distinctive variations in the overall structure 
as well as regional particularities in individual motives. General traits and particular- 
ities of the late-Hellenistic architecture of Commagene can - despite the fragmentary 
nature of the evidence - for example be gleaned from architectural elements relating 
to the Hellenistic elaboration phase of the sanctuary of Iuppiter Dolichenus on Dülük 
Baba Tepesi. There, particularly the forms of the Doric and Corinthian orders taken 
from the architecture of Asia Minor shape the sacral architecture of the temenos. 


4 On Samosata/Samsat Höyük cf. for example Özgüç 1996; Özgüç 2009; Zoroğlu 2012. - On 

Doliche/Keber Tepe and Dülük Baba Tepesi Oenbrink 2008, 107-124; Oenbrink 2019. - In general 

on the late-Hellenistic and Imperial architecture of Commagene cf. also Hoepfner 1966, 157-177; 

Hoepfner 1975, 43-50; Hoepfner 1983; Pohl 2002, 37. 79-80. 201-202; Rous - Aylward 2013, 124- 

148. 

Cf. e. g. Jacobs 2003, 117-123; Wagner 2012, 43-59 esp. 50-53. 

6 Against a construction phase under Mithradates I Kallinikos in Arsameia on the Nymphaios: 
Hoepfner 2012, 117. 129; cf. also Kropp 2013, 309. 357. — In contrast, Waldmann 1991, 79-127 esp. 80; 
Ridgway 2002, 60 n. 20; Brijder 2014, 292 assume a first construction phase under Mithradates I 
Kallinikos, cf. also Weisskopf 1992, 54-57 esp. 55 s. v. Commagene. - For a summary on the chro- 
nology of the hierothesion in Arsameia on the Nymphaios cf. now Oenbrink 2017, 119-123. - On the 
monumental elaboration of the Commagenian residence of Samosata supposedly under Mithra- 
dates I cf. Zoroğlu 2012, 144. Cf. the contribution by Kruijer - Riedel in this volume. 


n 


The Late-Hellenistic Architecture of Commagene 165 


The Doric Order in Commagene 


Especially the Doric column capitals with their meticulous execution appear to as- 
sume a prominent place within the Commagenian capital sculpture. The group of 
Commagenian capitals ofthe Doric order is represented by the prominent, irregularly 


spaced column monuments around the grave tumuli of Sesönk/Dikili Tas and Kara- 
kus, which at least in the latter case can be securely dated to the first half or third quar- 
ter of the ı* c. BCE. Their unfluted column shafts — consisting of individual drums of 
varying heights of mostly flat proportions and swelling forms - rest on a high square 
plinth. The capitals follow a clearly structured composition consisting of a low part of 


the upper column, a towering echinus with a curved profile, either directly transition- 
ing into the shaft or separated from it by a narrow band, and a thick abacus. Because 


a) 


b) Dülük Baba Tepest 
Dewische Kapizelle 
209 1207-404 


12m À b)09 1716-209. 


nm à 


Fig. 1 Dülük Baba Tepesi, Doric capitals (profile design I and II), copyright W. Oenbrink 


7 On Sesónk/Dikili Tas cf. Humann - Puchstein 1890, 213-217 figs. 34-37. pl. 16,2; Blómer 2008, 
103-110. pl. 23; Beyazlar - Blómer 2008, 287-293 esp. 290-292; Brijder 2014, 199-206 figs. 114-122; 
Oenbrink 2017, 13-15 fig. 4. Colour pl. 8,3 4. - On Karakus, a hierothesion erected by Mithradates II 
(38-20 BCE) for his mother Isias, his sisters Laodike and Antiochis as well as her daughter Aka, 
cf. Humann - Puchstein 1890, 217-232 figs. 38-43. pls. 15,2. 16-17; Blömer 2008, 103-110; Beyazlar - 
Blómer 2008, 287-293 esp. 290-292; Wagner 2012, 43-59 esp. 53-54. figs. 28. 37. 40-41; Brijder 2014, 
206-217 figs. 123-132; Versluys 2017, 79-81 figs. 2.24. 2.35; Oenbrink 2017, 11-13 fig. 3. Colour pls. 6. 


74-3. 82. 
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of their simple, coarse execution and their proportions, they - like the unfluted col- 
umns - convey a rather rustic, antiquated impression. The coarse workmanship on 
the different architectural elements, of which the column drums as well as the capitals 
exhibit a low drafted margin on the bottom edge, is conspicuous. 

In contrast, the column capitals from Dülük Baba Tepesi exhibit a much more 
elaborate and carefully executed decoration.’ In their basic structure, the architectural 
elements largely follow the classical composition of Doric capitals, in their late-Hellen- 
istic configuration, however, they display a rather local form (fig. 1). Despite showing 
a generally analogous composition, similar format and equally skilful execution, the 
capital fragments in a light, fine-grained limestone exhibit distinct differences in the 
details of their formal design which allow the differentiation of two profile types on 
the basis of diverging profiling of the anulus zone (profile-types I and II). The deli- 
cate profile composition with an extremely flat and strongly protruding echinus and a 
profiled anulus-zone formed by a cymatium framed either by plates and moulding or 
by plates and fillets, remains isolated within the late-Hellenistic capital production of 
Commagene and Asia Minor. 

In general, these capitals follow the tradition of Hellenistic capitals of the 2°! c. BCE. 
A similar, delicate anulus-zone is found in the Doric capitals of the Graeco-Bactrian 
representative architecture in Ai Khänum which have convincingly been dated to the 
2”! c, BCE.’ In contrast, the flat, strongly protruding echinus of the Commagenian 
capitals finds its closest parallels in capitals of central Italic buildings of late-Repub- 
lican date. Examples of this configuration are the column capitals of the temple of 
Cori (80 BCE)" and particularly the half-column capitals of the Tabularium in Rome 
(78 BCE)" which exhibit a largely analogous structure consisting of a flat, strongly 
protruding echinus and a cavetto-profiled anulus-zone." It appears, as if we have to 
presume the existence of a regional workshop which was active in Commagene and in 
which different artistic traditions from the 2” c. to the second quarter of the 1* c. BCE 
converged and were adapted locally. A dating of the Doric capitals from Dülük Baba 
Tepesi to as early as the early-1* c. BCE is therefore worthy of consideration. A later 
date in the mid-1* c. BCE in the context of extensive building activity in the eastern 
part ofthe sanctuary can, however, in light of their detailed profiling, not be excluded.” 

A similar phenomenon can be observed in the Doric capitals of Arsameia on the 
Nymphaios. The capital fragments discovered there can be separated into two column 
orders by their diverging measurements and proportions and, more importantly, by 


8 In general on the Doric architectural elements from Dülük Baba Tepesi cf. now the summaries in 
Oenbrink 2017, 152-165; Oenbrink 2019, 155-182. 

9 Liger - Lecuyot 1987, 16-19. pls. 13a. ı8b-e. 

10 Delbrück 1907 2, 23-26; Vasdaris 1987, 285-286 no. 14. 

n Delbrück 1907 1, 36 fig. 35. pl. IX; Vasdaris 1987, 370 no. 149. 

ı2 On the Doric order in central Italy cf. von Hesberg 1981, 189-197; Maschek 2012. 

13 On this cf. Oenbrink 2017, 154; Oenbrink 2019, 157-158. 
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Fig. 2 Arsameia on the Nymphaios, Doric capital (order I), copyright Forschungsstelle 
Asia Minor, WWU Münster 


their diverse profile design.“ The capital fragments of order I with their steeply ris- 
ing trapezoid echinus profile, their anulus-zone consisting of a sequence of three or- 
namental profile mouldings and their hypotrachelium with incised fluting follow the 
traditional forms of capitals from Asia Minor (fig. 2). A precise dating of the capitals 
of order I is, however, difficult because their specific characteristics are at first glance 
typical for the Hellenistic period as a whole. Thus, the stepped regular sequence of 
three anuli with angular spaces are common from the 3" c. BCE to the Imperial period. 
In contrast, the fragmented capital from Arsameia on the Nymphaios with its anuli of 
varying sizes which are arranged in a curved contour shows a form which is thus far 
without parallel in the Hellenistic capital sculpture of Asia Minor and is difficult to 
date. The lack of space between the anuli is typical for the 2” c. BCE. Moreover, the 
combination ofthe Doric capital form with incised fluting whose upper end is not lin- 
ear as they are on Doric columns, but semi-circular as they are on Ionic and Corinthian 
columns. The Commagenian capital, thus, shows the phenomenon of an influence of 
Ionic forms which is found particularly in the architecture of the early and mid-2™ c. 
BCE. The in comparison to early-Hellenistic capitals steeper echinus contour of the 
fragments in Arsameia on the Nymphaios is found mostly on examples of the later 


14 Dörner 1969-1970, 260-262 fig. 3. pl. 50,1; Hoepfner 1983, 17-20 figs. 8-10; Oenbrink 2014, 271-287 
esp. 277-278. pls. 34,2. 36,1; Oenbrink 2017, 29-32 nos. A3-A1o. pls. 6. 7. 

15 Delphi: Rumscheid 1994 2, no. 367.2. pl. 194,4. - Knidos: Rumscheid 1994 2, no. 91.1. - Pergamon: 
Rumscheid 1994 2, no. 217.2. pl. 128,2-3. - Samos: Rumscheid 1994 2, no. 335.28. 
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2" c, BCE.“ Thus, also in light of the distinctive anulus-profile and the changes in the 
overall proportions, a relatively wide dating-range from the 2" to the early-1* c. BCE 
can be assumed. 


Fig. 3 Kahta/Giizelcay Köyü, Fragment of a Doric column capital (profile design Aı), 
copyright Forschungsstelle Asia Minor, WWU Münster 


An entirely different, simple basic shape is exhibited by the capitals of order II from 
Arsameia on the Nymphaios which find their closest formal and motivic parallels in 
the fragments from the newly discovered hierothesion in Káhta/Güzelcay Köyü which 
show an analogously simple composition (fig. 3)." On the capitals of this order a steep 
echinus is no longer separated from the relatively high transition to an unfluted col- 
umn shaft by the canonical three (or four) ornamental rings (anuli), but by means 
of a single angularly protruding moulding whose upper and lower edge are bevelled. 
With their slightly curved echinus-form the Doric capitals from both sites adhere to a 
late-Classical / early-Hellenistic form while apparently following a different tradition 
in their anulus-design. Thus, in late-Hellenistic times a tendency towards a reduction 
ofthe anuli from three to two or one and ultimately even towards their complete omis- 
sion can be observed." Moreover, their conspicuous rendering as angular protruding 
profile mouldings seems to point to a late-Hellenistic date, a period of experimenta- 
tion with traditional architectural forms. As early as the 2*4 c. BCE influence of the Ion- 
ic order can be detected with the insertion ofan Ionic cymatium underneath the anuli 
in Doric capital profiles’, the angular profile mouldings of the Commagenian capitals, 


16 C£ e.g. Kalydon: Dyggve et al. 1934, pl. IV,A. 

17 Kahta/Giizelgay Köyü: Oenbrink 2014, 271-287 esp. 272-276 nos. 1-7. pls. 31-33. 34,1. 35a; Oen- 
brink 2017, 125-130 nos. Kı-K7. pls. 43,1-5. 44, 1-4. 

18 One anulus-ring: Vasdaris 1987, 99-100 ch. III 2a figs. 97-112; Fraisse - Llinas 1995, 19-21. fig. 
339,27. - No anulus-ring: Fraisse — Llinas 1995, figs. 339,24-25. 

19 Sioumpara 2011, 146-153 figs. 89-93. pls. 42-44. — In general on the influence of Ionic tendencies 
into the Doric order: Lauter 1986, 258-270. 
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however, will have rather developed from the anuli-rings themselves. The absence of 
additional anuli, furthermore, seems to point to a later dating to the timespan from the 
1* half to the middle of the 1* c. BCE. Thus far this distinctive form of Doric capitals 
remains a regional variation in Commagene and is confined to the architecture of the 
hierothesia. The Commagenian capitals of the Doric order therefore seem to exhibit 
gradual differences in their formal adaptation of forms of their prototypes in Asia Mi- 
nor. In their respective find spots they apparently stem from a common architectural 
context and should probably be attributed to a peristyle courtyard or larger stoai which 
were obviously part of the basic architectural configuration of the sanctuaries of the 
Commagenian ruler cult. 


The Corinthian Order in Commagene 


E 


Fig. 4 Arsameia on the Nymphaios, Fragment of a Corinthian column (order I), 
copyright Forschungsstelle Asia Minor, WWU Münster 


20 On their integration into the architectural configuration cf. Oenbrink 2014, 271-287 esp. 280-283; 
Oenbrink 2017, 109-117. 140-141. 153-155; Oenbrink 2019, 302-304. 
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A different adaptation and execution of the design of the individual architectural ele- 
ments of the Hellenistic capital sculpture is also evident in the form and syntax of the 
Corinthian capital. Thus, individual workshops obviously follow a universal repertoire 
of forms while others more strongly integrate different regional or local variations into 
the formal composition. Delicately executed capital fragments of a first Corinthian or- 
der from Arsameia on the Nymphaios (order I), which are difficult to place chronologi- 
cally both because of their poor state of preservation and because of a lack of securely 
dated parallels, in principle adhere to the formal traditions of Corinthian capitals from 
Asia Minor (fig. 4)." The largest fragment preserves parts of the lower kalathos with re- 
mains of the acanthus leaf-folia and of a caulis-stem. The wreath leaves of the lower fo- 
lium consist of several leaflets with four to five pointed, grooved lobes arranged around 
a round midvein. Between these round-oval droplet-like eyelets are placed which are 
largely surrounded by the two flanking lobes. The acanthus-leaves of the only rudi- 
mentarily preserved bract folium are not touching at the tips, revealing the lower part 
of the caulis-stem with relatively shallow parallel flutes. The composition of the upper 
part of the column-like caulis-stem consists of a slim moulding and a smooth roundel 
onto which a calyx with steeply rising acanthus-leaves is placed. 

Even though the preserved individual forms of Corinthian order I do enable a 
chronological placement, the thus far proposed datings - which have solely been based 
on the fragmented capitals from Arsameia on the Nymphaios - are contradictory. A hy- 
pothetical attribution to a merely conjectured architectural order of a grave monument 
of Mithradates I Kallinikos which was originally reconstructed on the eastern plateau 
in Arsameia on the Nymphaios led to an early dating already to the late first quarter of 
the 1* c. BCE.” Subsequently, the peculiar rendering of the leaves of the ‘segmented’ 
acanthus has been adduced for a production of the capital fragments in a timeframe 
between the second quarter of the 1* c. BCE to early Augustan times which goes along 
with an attribution to the programme of architectural elaboration under Antiochos I in 
the mid-1* c. BCE.” The formal characteristics of the capital fragments are, however, in 
fact in line with an earlier dating as a comparison to the re-used capitals of the Augus- 
tan column monument of Sextus Appuleius in Klaros underlines.” The spolia-capital 
is difficult to date, but it will have been made in the late-2" to early-1* c. BCE in light of 
its general composition, its proportions with a remarkably low abacus and its unusual 


21  Hoepfner 1983, 38-42. 51. 73 fig. 29. pl. 15A-B; Hoepfner 2012, 126 fig. 107; Oenbrink 2017, 50-55 
nos. As2-A63. pl. 18, 1-4. 

22  Hoepfner 1983, 51. 73. 

23 Hoepfner 2012, 126. 129. — Cf. the critical assessment by Brijder 2012, 292: “In sum, Wolfram Hoepf- 
ner’s dating of the different architecture fragments and building reconstructions in the hierothe- 
sion of Arsameia appears to be most inconsistent”. 

24  Hoepfner 1983, 73. 
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leaf-structure and the rendering ofits eyelets. Apart from their general structural com- 
position, the Commagenian capitals also in the characteristic traits of the rendering 
of the acanthus-leaves follow the general development in the Corinthian capital pro- 
duction in Asia Minor where the earliest examples of capitals with droplet-like eyelets 
occur in the mid-2" c. BCE at the latest.” The dissolution of the regularly contoured 
acanthus-leaves with a closed outline into individual leaflets, which thereby acquire an 
irregular contour, can be observed from this period onwards at the latest. Moreover, the 
number of lobes on the individual leaflets increases to four or five lobes, a formal change 
which can be traced throughout the Hellenistic period and which becomes the most 
common way of the rendering of the leaves particularly in the late-Classical period. 
Characteristics of Hellenistic architectural sculpture are, furthermore, the simple form 
of the roundel of the caulis-knot as well as the parallel fluting of the caulis-stems which 
from the mid-2" c. BCE onwards is increasingly replaced by spiralling caulis-flutes." 
Thus, the parallel fluting of the capital fragments from Arsameia on the Nymphaios 
(order I) in principal rather points to a dating to the late-2™ or early-ı* c. BCE. 


Fig. 5 Kahta, private collection N. Akel, fragment of a Corinthian pilaster capital, 
copyright Forschungsstelle Asia Minor, Minster 


25 On the column monument of Sextus Appuleius in Claros cf.: Tuchelt 1979, 168. pl. 81-2; Rum- 
scheid 1994 1, 19-20. 32. 93. 152; Rumscheid 1994 2, 26 no. 84. pl. 56,5; Etienne - Varéne 2004, 
120-121. 224 fig. 73. 264 fig. 145. 

26 Magnesia on the Maeander (scroll frieze): Rumscheid 1994 1, 265; Rumscheid 1994 2, pl. 84,3-6. - 
Theos (acroterium): Uz 1990, 52-53 fig. 8; Rumscheid 1994 1, 265; Rumscheid 1994 2, 86 no. 354.7 
fig. 186, 1.2. 

27 On the caulis-rendering in Hellenistic architectural sculpture cf. Rumscheid 1994 1, 274. 
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The closest parallel to the rendering of the leaves and the formal characteristics of the 
caulis and calyx of the capitals from Arsameia on the Nymphaios is a fragmented pi- 
laster capital, of almost equal size, in a private collection in Kahta which is said to stem 
from Samsat Hóyük/Samosata (fig. 5).* On the basis of this fragment, the composi- 
tion of the highly fragmented capital of order I in Arsameia on the Nymphaios can be 
reconstructed. Two symmetrically composed three-lobed, flat-stalked acanthus leaves 
flatly placed on the capital-Kalathos form the wreath-leaf folium. The second folium is 
composed of bracts which protrude over the wreath leaves only with their upper lobes 
and the overhanging tips of the leaves. Over these in turn, tower two column-like flut- 
ed caules with corresponding torus-shaped caulis-knots on each of which a regularly 
structured calyx consisting of inner and outer bracts of almost equal size. A rod-like, 
likewise parallel-fluted stem rendered as a downscaled caulis-stem with an acanthus 
calyx initiates the transition to the non-extant abacus-volute-zone. In the areas of the 
intricate overlap ofthe wreath leaves and bracts a particularity of late-Hellenistic capi- 
tals becomes apparent: the lower part of the bract overlapped by the first folium is only 
rudimentarily executed. Even though precisely dated parallels are lacking, a dating of 
the capitals from Arsameia on the Nymphaios and Kâhta to the early-ı“ c. BCE can 
be proposed on the basis of the synoptic compilation of the individual formal traits.” 
In contrast to this canonical form of Corinthian capitals in Commagene, other col- 
umn and pilaster-capitals from the hierothesion in Arsameia on the Nymphaios and 
the residential city of Samosata belong to an order (order II) (figs. 6-7) which differs 
significantly from order I in its composition and the rendering of its leaves.” This or- 
der is characterized by a compact overall composition and an individual formal lan- 
guage of its foliage decoration. The lower kalathos in its usual arrangement of the two 
acanthus-leaf-wreaths and the large bracts supporting the volutes follow the canonical 
form. Uncanonical, however, is the highly compact form of the two folia with bracts 
barely protruding over the wreath leaves and the short caulis-stems and caulis-knots 


28 The pilaster capital-fragment could be documented in 2010 (Kâhta, Lokanta Müze [Neşet Akel] 
Inv.-No. 2003/3: KA2010. 001-404): Oenbrink 2017, 52. pl. 19,1. - A small fragment featuring a cau- 
lis-knot and a partially preserved calyx attests the existence of another capital of this order (Kähta, 
Lokanta Müze [Neset Akeil] Inv.-No. 2003/13: KA2010_ 001-400): unpublished. 

29 Lauter 1986, 761. F. Rumscheid also seems to favour a dating to the first quarter of the 1* c. BCE. 
While mentioning a general dating to the reign of Antiochos I (ca. 69-31 BCE) in the text volume 
(Rumscheid 1994 1, 266), he inclines to a dating "schon um 80 v. Chr. (?)" in his catalogue (Rum- 
scheid 1994 2, 7 no. 1810). 

30  Arsameia on the Nymphaios, cf. Hoepfner 1983, 25-31 figs. 15-17. pl. 14A- C. E-F; Hoepfner 2012, 
123 figs. 104. 105; most recently cf. Oenbrink 2017, 57-68 nos. A74-Agı. pls. 19,5.6. 20. 21. 25. 26. — 
Individual specimens ofthe fragments from Samosata kept at the museum in Adryaman have been 
published repeatedly (cf. Özgüç 2009, 43-44. pls. 111-112 figs. 244-245; Zoroğlu 2012, 144 fig. 122; 
Bingöl 2013, 79 figs. 124-125; Oenbrink 2017, 60-61. pl. 23), further fragments of this order are 
stored in the depot of the museum (I thank L. Kruijer and S. Riedel from the VICI-project Inno- 
vating objects. The impact of global connections and the formation of the Roman Empire [ca. 200-30 BC] 
for making me aware of this). 
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Fig. 6 Arsameia on the Nymphaios, fragment ofa Corinthian column capital (order II), 
copyright Forschungsstelle Asia Minor, WWU Münster 


Fig. 7 Samosata/Samsat Höyük, fragment ofa Corinthian pilaster capital (order II), 
Oenbrink 2017, pl. 23,2 
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terminating at the height of the overhanging tips of the bracts. Especially character- 
istic for this group of capitals is the rendering of the tripartite acanthus leaf. The ex- 
tremely ample form of the acanthus leaves which are structurally largely dominated 
by the heart-shaped eyelets and their rounded stems constitutes a modification of the 
canonical folia by local workshops. A departure from the norm can be detected in the 
upper part of the kalathos in particular where different distinct individual motifs of the 
capital composition - such as the duplication of the caulis-motif, the divergent place- 
ment of the fleuron-stem on the pilaster capital from Samosata as well as the form of 
the over-sized corner volutes, the rudimentary inner helices as well as the high abacus 
with high-set fleuron of the fragments from Arsameia on the Nymphaios - can con- 
vincingly be identified as local manifestations of the capital production of Asia Minor 
and North Syria. In contrast to the column capitals from Arsameia on the Nymphaios 
(fig. 6), the leaf supporting the fleuron-stem on the pilaster capital from Samosata 
(fig. 7), which is usually positioned above the central leaf of the inner bract-folium, 
is placed in an axisymmetric relationship to the outer wreath-leaf folium. This formal 
syntax, which differs significantly from the canonical form, can hardly be explained 
as a result of the capital's smaller dimensions, but must instead be viewed as another 
regional manifestation or artistic landscape particularity.” 

The dating of the strongly locally influenced capitals of order II can be narrowed 
down quite well on the basis of the individual motifs. The duplication of the caulis- 
motif is apparently a short-lived occurrence in the Corinthian capital sculpture. A 
broad chronological framework for the occurrence of Corinthian capitals with dupli- 
cated caulis-stems seems to be provided by late-Republican Corinthian capitals from 
the sacral architecture in the city of Rome and funerary architecture from Campania 
which were strongly influenced by the architectural traditions of the Hellenistic East.* 
Distinctly separated double-caules are preserved already in the capital fragments of the 
circular temple B in Largo Argentina in Rome dating back to the early-1* c. BCE. The 
capitals of a grave monument of the mid-1* c. BCE in Pompeii show a more subtly exe- 
cuted version of this motivic particularity.? Such a dating would also fit with the small 
prongs which characterise the eyelet-form. These go back to a late-Classical decoration 
which is found as an ornament in capital sculpture throughout the Hellenistic period.* 
In Asia Minor Corinthian capitals whose acanthus leaves exhibit pronged eyelets are 


31  Oenbrink 2017, 61. 

32 Eastern influence on the Corinthian capitals of the circular temple B of Largo Argentina in Rome 
has been postulated by e. g. Heilmeyer 1970, 36. 53; Rumscheid 1994 2, 56; Albers 2013, 60. 

33 Circular temple B, Largo Argentina, Rome: Heilmeyer 1970, 36. 53. 78. pls. 3,1. 60,1 (Sullan, 1* half 
1* c. BCE); Rumscheid 1994 2, 56 no. 374.2. pl. 199,2 (after 101 BCE); Albers 2013, 58-60. - Pompeii: 
Heinrich 2002, 23-26. 63 no. Kıa-b. 

34  Olba/Diocaesarea: Rumscheid 1994 1, 86-91 esp. 87; Rumscheid 1994 2, 51-52 no. 185.3. pl. 111, 6. 
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attested till the late-Hellenistic/early Imperial architecture of the mid-ı* c. BCE. The 
compact, compressed form ofthe acanthus-folia with short caulis-stems are also found 
in the capital sculpture of the late-1* and early-2” half of the 1* c. BCE’, a dating that is 
also supported by the style ofthe acanthus leaves. 

The fragments of Corinthian order II doubtlessly confirm building activity in vari- 
ous centres of the kingdom where the same stone mason workshops were most prob- 
ably active. At the same time, they support the assumption of a direct, intentional 
spread of the architectural forms of the capital impacting the local as well as regional 
capital production. Moreover, they point to a contemporary monumental elaboration 
of Samosata as the capital of Commagene as well as the hierothesion of Arsameia on 
the Nymphaios already in the 1* half to the middle of the 1* c. BCE. However, their 
stylistic and motivic rendering do not allow us to decide if the elaboration occurred 
already during the late reign of Mithradates I Kallinikos or only under his son Antio- 
chos I Theos. 


The Ionic Order in Commagene 


The coexistence of canonical capital forms adhering to the general evolution of Hel- 
lenistic architecture and forms exhibiting a strong regional or local character can ap- 
parently also be identified in the Ionic capitals of the late-Hellenistic architectural 
decoration of Commagene. These are preserved in a regular capital form as well as in 
a crowning part of an element that also includes the upper end of an unfluted column 
shaft, the latter of which is sometimes wrongly viewed as a regional particularity of 
Commagene and Northern Syria.” The earliest products of Ionic capital sculpture in 
Commagene date to the late-Hellenistic period. Two small fragments of a pulvinus 
from Arsameia on the Nymphaios which preserve parts of the outer pulvinus attest 
a small Ionic order at this site.* The pulvinus is strongly tapering towards the balteus 
and is adorned with a simple calyx consisting of densely placed lance-leaves extending 


35 Sagalassos: Rumscheid 1994 1, 151-152. 292-294; Rumscheid 1994 2, 79 no. 328.2. pl. 173,3. - Stra- 
tonikeia: Rumscheid 1994 1, 88. 151-152; Rumscheid 1994 2, 85 no. 349.1. pl. 183,5; Mert 1999, 328 no. 
STF.3. pl. 187b. - In Augustan times: Antiocheia ad Pisidiam: Rumscheid 1994 1, 150-160; Rum- 
scheid 1994 2, 4-5 no. 13.2. pl. 5,8; in general: Hänlein-Schäfer 1985, 191-196. pls. 46—50a. — Ephesus: 
Alzinger 1974, 87-88 no. Cvcu fig. 117; Rumscheid 1994 1, 151-153; Rumscheid 1994 2, 20 no. 55.1. 
pl. 453-4. 

36 Cf. eg. the half-column capitals of the "Temple of Dionysus’ in Side: Piesker 2015, 151-183 esp. 
172-173 figs. 12a- b. 

37  Krencker - Zschietzschmann 1937-1938 1, figs. 114. 331. 334. Krencker - Zschietzschmann 1937-1938 
2, pls. 4. 37. 97. 

38 . Hoepfner 1983, 27. 31. pl. 14D; Rumscheid 1994 2, 7 no. 18.7; Oenbrink 2017, 80-82 no. A137. A138. 
pl. 271-4. 
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to the edges of the volutes.? To these, until now isolated, fragments of late-Hellenistic 
Ionic capitals, fragmented capitals from Doliche/Keber Tepe can now be added which 
are evidence of a late-Hellenistic Ionic order. 


Fig. 8 Doliche/Keber Tepe, fragment of an Ionic column, copyright Forschungsstelle 
Asia Minor, WWU Münster 


Fig. 9 Doliche/Dülük, fragmented Ionic column capital, copyright Forschungsstelle 
Asis Minor, WWU Münster 


39 The long, smooth leaves which have a pronounced midvein, a pointed shape and are not deep- 
ly carved are referred to as lance-leaves here (Hoepfner 1983, 27) because their elongated sche- 
matic-abstract rendering of the leaves preclude a more precise botanical identification; on this cf. 
Alzinger 1974, 74-78; Rumscheid 1994 1, 268. - In literature other terms such as pointed-, reed-, as 
well as lotus- and palmette leaves are also used (Börker 1965, 7-8; cf. also Bingöl 1980, 82-96). 
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A newly discovered, rather unimposing pulvinus from Keber Tepe can be combined 
with a fragmented capital in the modern village of Dülük on the basis of its materi- 
al, format, and decoration (figs. 8-9).*° The find circumstances for the capital are un- 
known, but a provenance from the urban area of ancient Doliche is likely because of 
the proximity of Keber Tepe, the settlement hill. Both fragmented architectural ele- 
ments exhibit corresponding basic forms and individual motifs and a matching format 
and must therefore have formed part of the same architectural order.” In general, they 
follow the canonical forms of the Ionic capital production in Asia Minor in their struc- 
tural composition, their decorative forms and their syntax. The capital includes the 
upper part of a fluted column shaft and, despite the largely destroyed flat abacus and 
canalis, preserves the composition and decoration of a volute capital. The battered bol- 
ster-shaped echinus adorned with a horizontal pentapartite cymatium with pointed 
oval eggs in duplicated, tight shells and freestanding, lancet-shaped interspersed leaves 
over which the remains of a four-lobed angle palmette springing up from volute are 
placed. The palmette consists of three long and flat lobes, the lower two of which are 
placed on the adjacent egg and its bracteal leaf, the upper lobe even extending over the 
interspersed leaf onto the next egg. The sparse remains of the undecorated canalis and 
the coil of the volute were originally framed by narrow ridges. The transition to the col- 
umn shaft is marked by a delicate astragal consisting of the lengthwise oval pearls and 
pairs of discoid whorls which are closely aligned with shell-tips and the interspersed 
leaves that correspond with the whorl pairs. The likewise heavily damaged pulvini 
whose volutes and face are largely lost, preserve larger parts of the bolster-decoration 
thereby supplementing the sparse remains of the new find (fig. 8). The bolster is con- 
stricted by a wide balteus whose edges show two closely spaced, mirror-reversed cords 
on both sides which flank a wide guilloche (?). Reed-like leaves executed in a shallow 
relief and horizontally arranged to the ridges of the volutes are placed on both sides of 
the balteus. 

In the rendering of their front the fragmented capitals from Doliche (figs. 8-9) can 
be attributed to a capital type characterised by a horizontal, pentapartite cymatium 
with a decorated abacus, framed volute and the incorporation of the upper part of the 
column shaft which is already repeatedly attested in the architecture of Asia Minor in 
the late-3* and 2”! c. BCE and which was particularly popular in the Augustan peri- 
od.* The rendering of the bolster surface in the fragments from both Arsameia on the 


40  Thenew find was discovered during the excavations on Keber Tepe in 2017 (Fd.-No. K17_ 413-400: 
Oenbrink 2019, 178-179. pl. 75,3). - On the capital in the garden of the Mukhtar of Dülük (Fd.-No. 
K07_001-416) cf. Schütte-Maischatz — Winter 2004, 4. pl. 12; Oenbrink 2019, 178-179. pl. 75, 4-5. 

41 The capital in the garden of the Mukhtar of Dülük (Fd.-No. Koz 001-416) could thus far not be 
subjected to a more detailed metrological analysis so that currently only some individual measure- 
ments are available, which, however, already enable an attribution to the same architectural order. 

42 Bingöl 1980, 26-34 esp. 29-31. 
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Nymphaios and Doliche can be traced back to the 3* c. BCE.* As an exclusive main 
motif reed-leaves arranged in this way can already be found on capitals of the late-3"¢ 
and especially 2" c. BCE from Asia Minor.** This form can also be found on bolsters of 
Ionic capitals from the 1* c. BCE, although in those cases the leaves already exhibit an 
upward bulge and fillet-like edge“, a form that can especially be identified in capitals 
from the Imperial period. In contrast, the fragments from Arsameia on the Nymphaios 
and Doliche (figs. 8-9) still follow the traditional leaf-shape of Hellenistic capitals of 
the 3" and 2™ c. BCE with their flat reed leaves with grooved midveins and their con- 
cave rendering of the leaves which only rarely occurs on capitals of the late-Hellenis- 
tic / early Augustan periods.* The absence of interspersed leaves on the fragments 
from Arsameia on the Nymphaios indicates an early date, whereas their presence on 
the fragments from Doliche (fig. 8-9), where they are placed in the spaces between 
the leaves and only become visible where the main leaves are curving away from each 
other, points to a dating already to the 1* c. BCE. A dating which is also suggested 
by the more pronounced constriction of the lance-leaves towards the balteus. Despite 
their poor state of preservation, a dating of the capital fragments from Arsameia on the 
Nymphaios to the 1* quarter or 1* half of the ı* c. BCE and of the fragmented capitals 
from Doliche to the mid-i*c. to the 2”! half of the 1* c. BCE can be proposed. 


Fig. 10 Samosata/Samsat Höyük, fragmented Ionic column capital, Özgüç 2009, 
pl. us fig. 247 


43 Probably an invention by the architect Hermogenes: Rumscheid 1994 1, 304-306. - contra: Bingöl 
1980, 118-120. 

44 Priene: Bingöl 1980, 85. 228 no. 270 pl. 4,26. - Magnesia on the Maeander: Bingöl 1980, 85. 210-211 
nos. 189. 194. pl. 6-7. 26. 

45 Ephesus: Bingöl 1980, 85. 191-192 nos. 125. 127-128. pl. 10. 25. 

46 Calyx capital, Miletus: Rumscheid 1994 1, 349-350; Rumscheid 1994 2, 45-46 no. 154.7. pl. 101,5. 
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Other Ionic capitals from Commagene should be considered to be slightly later than 
the fragmented capitals from Arsameia on the Nymphaios and roughly contemporary 
with the architectural elements from Doliche (fig. 8-9) in light of the rendering of 
their pulvinus and their decoration. An Ionic column capital from the palatial complex 
in Samosata (fig. 10) shows a protruding echinus with egg-and-dart without interme- 
diate leaves" The pulvini exhibit a dynamic surface and are constricted by a mould- 
ing-framed balteus and symmetrically placed, horizontal acanthus-leaves as well as 
palm-leaves with midveins. The capital from Samosata is largely formally consistent 
with the normal Ionic capital in its basic structure and its individual motifs but ex- 
hibits distinctive variations in its composition and decorative system. Thus, the fine- 
lobed angle palmettes do not originate in the upper angle to the volute coil, but instead 
grow upwards. Moreover, an unusual ornament is inserted below the egg-and-dart and 
above the astragal whose triangular leaves protrude into the open spaces of the egg- 
and-dart. This — thus far unique - form and the execution of a capital inscribed into 
the outer contours of the block-shape in such a way as to resemble chip-carving can 
probably be explained as the result of a production in a local stone mason workshop. 
The overall form and the individual decorative elements point to a dating still in the 
late first half of the 1* c. BCE.* 


Regional and Local Particularities in the late-Hellenistic 
Architectural Sculpture of Commagene 


This limited synopsis already offers a small glimpse into a complex development of the 
architecture in Hellenistic Commagene. In contrast to Western Asia Minor and the 
rest of Anatolia where Greek forms had predominated since the Archaic period, the 
situation in Commagene was evidently different. As a result of its geographical posi- 
tion, Commagene marked the transition to the Syro-Palestinian Levant and to Meso- 
potomia and was consequently more strongly influenced by ‘oriental’ traditions. In 
spite of the limited material basis, it is possible to demonstrate the adaptation of origi- 
nally foreign forms. The thus far prevailing assumption in scholarship of Greek-Ana- 
tolian or Alexandrian-Ptolemaic influence? imported with foreign craftsmen can be 
convincingly contrasted with the notion of local indigenous stone mason workshops 


47  Onthe finds of Ionic column capitals from the palace of Samosata cf. Fd.-No. AD2010_ 001-429, 
Inv.-No. 4007/St.87-290: Özgüç 2009, 44. pl. 113 figs. 247a-b; Bingöl 2013, 80 fig. 125; Oenbrink 
2017, 120; Oenbrink 2019, 179-180. pl. 75,1-2. — Fd.-No. AD2o11_001-452, Inv.-No. 3337/St. 46-148: 
Özgüç 2009, 44. pl. 112 fig. 246; Bingöl 2013, 79 fig. 126. 

48 Oenbrink 2019, 180. 

49 Dörner 1969-1970, 263; Hoepfner 1975, 43-50 esp. 44. 49; Hoepfner 1983, 71-74; Hoepfner 2012, 
119-126. 


180 WERNER OENBRINK 


in the different regions and settlement areas in Commagene already in the late-Hellen- 
istic period.’ 

While late-Hellenistic stone masons in the city of Doliche as well as in the nearby 
sanctuary of Iuppiter Dolichenus on Dülük Baba Tepesi for the most part strictly fol- 
lowed a canonical capital design in syntax, iconography and style, they progressively 
developed their own form spectrum by consciously modifying canonical decorative 
motifs. This still manifests itself in the formal characteristics of early Imperial column 
and pilaster capitals which were part of a monumental Corinthian order on Dülük 
Baba Tepesi and a figural capital of a medium-sized order from Doliche in Beylerbeyi 
which preserve an unusual structural composition which deviates from the overall de- 
sign and canonical form repertoire of the Corinthian capital, an uncanonical rendering 
of the volute-abacus-zone as well as an individual, highly dynamic execution of the 
unusually large inner bracts.” 

In addition to the locally active stone masons, the close structural and formalistic 
similarities between the architectural elements from the hierothesia and the residence 
in Samosata also enable us to presume the existence of workshops that were active in 
entire regions or even the entire kingdom and that were involved in comprehensive, al- 
most simultaneous building programmes at various important sites in Commagene. A 
central role should probably be attributed for the royal residence in Samosata where a 
uniform building and monumental elaboration programme seems to have been devel- 
oped which not only encompassed the erection of reliefs and inscription stelae in the 
sanctuaries of the Commagenian ruler cult, but also specified the architectural orders 
and decorative schemes used at those sites and in the representative architecture of the 
residence and palace buildings.” 

With regards to the initially outlined problem, the small number of examined archi- 
tectural elements clearly demonstrate that a critical discussion of the prevailing as- 
sumption in scholarship of a uniform programme of monumental elaboration during 
the reign of Antiochos I Theos is warranted. The stylistic and iconographical configu- 
ration of individual capitals and fragments — of Doric order I and Corinthian order I in 
Arsameia on the Nymphaios and in Samosata - indeed permits a dating already to the 
early 1* c. BCE and could therefore potentially serve as evidence for a building phase 
under Mithradates I Kallinikos.’ In contrast, the Doric capitals of order II as well as 


so On the question of local stone mason workshops cf. Oenbrink 2008, 117; Oenbrink 2017, 167-173; 
Oenbrink 2019, 323-327. - In general on the question of workshops cf. the critical discussion in 
Plattner 2014, 53-68. 

sı On the capitals from Dülük Baba Tepesi cf. Oenbrink 2008, 117-121 fig. 4. pls. 20,3-4. 211-3; Oen- 
brink 2019, 199-207 no. K79. K8ı. pl. 811-9. - On the capital in Beylerbeyi cf. Wagner 1982, 142; 
Oenbrink 2008, 119-120. pl. 21,4; Ergec - Wagner 2012, 153; Oenbrink 2019, 202. pl. 82,3-4. 

52, On this in general cf. Oenbrink 2017, 167-173; Oenbrink 2019, 323-327. 

53 The different configurations of the Doric capitals in Arsameia on the Nymphaios (order I and II) 
led F. K. Dörner and W. Hoepfer to assume two separate building phases, attributing the capitals 


The Late-Hellenistic Architecture of Commagene 181 


the Corinthian capitals of order II in Arsameia on the Nymphaios, Kähta/ Güzelcay 
Köyü and Samosata were probably made in the late first half/middle of the ı* c. BCE 
and can consequently convincingly be attributed to the architectural monumentaliza- 
tion under Antiochos I Theos, also evidenced by epigraphical sources. The decorative 
forms, however, do not allow a definite decision on the question if the building activ- 
ity occurred in the later reign of Mithradates I Kallinikos or under his son Antiochos 
I. Theos. With our current state of knowledge both datings remain possible.‘ 

In the late-Hellenistic period, architectural forms of the Doric and Corinthian or- 
ders borrowed from the formal repertoire of Asia Minor were equally dominant in 
the architecture of Commagene. At the same time, connections to the architecture 
of the Hellenistic cities of Northern Syria and Northern Mesopotamia as well as to 
the geographically more remote representative architecture of Graeco-Bactria can be 
identified“. In the late-Hellenistic — early Imperial architecture, the forms of the Tus- 
can capitals betray an increased influence of Italic architectural forms transmitted to 
Commagene via the Greek-Anatolian architecture‘. Apart from a general adherence 
to the canonical forms of these architectural orders and forms, distinctive individual 
particularities of the Commagenian architectural sculpture become apparent. Indige- 
nous traditions are apparently more pronounced here, although a selective blending of 
different Greek-western and Near Eastern architectural traditions with local concepts 
can clearly be observed. 


of order I to an older western stoa presumably built by Mithradates I Kallinikos, while the capitals 
of order II were assumed to belong to the eastern stoa which was added in the course of the later 
elaboration by Antiochos I Theos (Dörner 1969-1970, 257. 262-263 [W. Hoepfner]. - Hoepfner 
1983, 24 vaguely states: “Die unterschiedlichen Kapitellreihen machen jedenfalls zwei Bauphasen 
durchaus wahrscheinlich”). He abandons this reasonable chronological argument, however, with 
his most recent assumption of a uniform late-Hellenistic elaboration during the reign of Antio- 
chos I. 

54 Therefore, the importance of a future extension of our material basis and especially the addition 
of stratified architectural elements and decoration - which can for example be expected from the 
material studies conducted within the framework of the VICI-project Innovating objects. The impact 
of global connections and the formation of the Roman Empire [ca. 200-30 BC] on Samosata or the 
on-going excavations in Doliche/Keber Tepe - can hardly be overstated as it will allow us to verify 
or falsify the above outlined assumptions. 

55  Oenbrink 2017, 173-178. 

56 On the Early-Imperial capitals of the Tuscan order in Commagene cf. Oenbrink 2019, 166-176. — 
For a general treatment of Tuscan capitals and kyma recr Entschuldigung bringt er vor, der Einzelne könne sich dem 
Feinddruck, der aus der eigenen Lage hervorgehe, »nicht entziehen«”; er 
passe sich unweigerlich an. Hier klingt die Grenze der Sprachkritik an, denn 
wo diese ansonsten einen Standpunkt außerhalb der kritisierten Sprache 
bezicht, stellt sich nun der Gedanke ein, dass noch der Sprachgebrauch des 
Kritikers notwendig in die kritisierte Sprache eingewoben bleibt. 

Der Linguist Siegfried Jäger betont gerade diesen Aspekt in Klemperers 
Werk und sieht den Autor deshalb als den Vorläufer einer diskursanalytischen 
Sprachtheorie des Nationalsozialismus. Klemperers Verdienst sei es, die 
Zusammengehörigkeit von Sprache und Gesellschaft systematisch bedacht zu 
haben. Im Sinne von Foucault begreife er die Sprache in der Diktatur als ein 
diskursives Netz, das alle Bereiche der Gesellschaft durchdringe, weshalb man 
sich ihr nur schwer entziehen könne: »Mehr oder minder alle sind in den 
faschistischen Diskurs verstrickt«°°. Die Aufgabe des Sprachkritikers sei es 


24 Vgl. Dolf Sternberger, Gerhard Storz, Wilhelm E. Süskind: Aus dem Wörterbuch des Unmen- 
schen, Hamburg 1957. 

25 Vgl. den Abschnitt »Zion« in: Klemperer, LTI, S. 270-288. 

26 Ebd., S. 179. 

27 Ebd., S. 245. 

28 Ebd. 

29 Ebd. 

30 Jäger, Sprache - Wissen - Macht, S. 9. 
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nun, trotz dieses Determinismus einen Standpunkt für die Kritik zu finden, 
»indem man sich diesen Diskursen [...] nicht selbstverständlich und unbe- 
wusst überlässt, sondern sich kritisch und bewusst damit auseinander setzt «>". 

Für das Thema der gebrauchten Sprache sind diese Überlegungen zum 
systematischen Ort des Sprachkritikers zentral. Denn ob man Klemperer cher 
als den Sprachreiniger oder als den Diskurstheoretiker liest - in beiden Fällen 
verlangt die Sprachkritik einen Ort der Kritik, der sich vom Eingebundensein 
in die Sprache der Diktatur abhebt. Sie muss sich der gebrauchten Sprache 
mehr oder weniger entgegensetzen, um sie kritisieren zu können. Gerade diese 
Überlegungen zum Grad der Verstricktheit des Sprachkritikers in die kriti- 
sierte Sprache der Diktatur werden in einigen zeitgenössischen literarischen 
Werken thematisiert und in ihrem künstlerischen Verfahren radikalisiert. Bei- 
spielhaft dafür soll hier abschließend noch einmal auf H. G. Adlers Roman 


Eine Reise eingegangen werden. 


Diktatur und Sprache in der Literatur (Adler) 

Die Nationalsozialisten verfolgten Adler wegen seines Judentums und sperrten 
ihn in verschiedene Arbeits-, Konzentrations- und Vernichtungslager, darunter 
Theresienstadt und Auschwitz.’* Er überlebte nur knapp und emigrierte 1947 
nach London, wo er mit Franz Baermann Steiner und Elias Canetti einen Dich- 
terkreis gründete, zu dem auch Erich Fried gehörte. Noch während der Inter- 
nierung sammelte er in Theresienstadt Dokumente und verfasste Gedichte. 
Nach der Befreiung entstanden historisch-theoretische sowie literarische 
Werke. 195 5 erschien seine Monografie Theresienstadt 1941-1945. In den vier- 
ziger und fünfziger Jahren verfasste er außerdem mehrere Romane, darunter 
Eine Reise, der Text wurde 1962 erstmals publiziert. 

Mit der Sprache - auch mit dem Problem der gebrauchten Sprache - 
setzte sich Adler sowohl während des Nationalsozialismus als auch nach dessen 
Ende auseinander. So stellt er dem Theresienstadtbuch eine zwanzig Seiten 
lange Auflistung des besonderen Sprachgebrauchs in diesem Lager voran. Das 
erläutert er mit den Worten: »Obwohl ich mich bemühe, dieses Buch in un- 
verdorbenem Deutsch zu schreiben, brachte es das Thema [...] mit sich, daß 
sich im Text der Sprachverfall im Zeitalter des mechanischen Materialismus 
im allgemeinen, so wie die gestaltlos krampfhafte Sprache des Nationalsozia- 
lismus und die Umgangs- und Schriftsprache in Theresienstadt im besonderen 
spiegeln und oft geradezu aufdrängen mußte. Gewiß jedoch sollte der Ungeist, 


31 Ebd., S. 10. 


32 Vgl. dazu ausführlicher die ersten drei Studien in diesem Band. 
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der dieses Lager schuf und vegetieren ließ, auch sprachlich überwunden wer- 
den. «?? Wie Klemperer spricht also auch Adler von der Notwendigkeit einer 
Überwindung der nationalsozialistischen Sprache. Hier macht sich die sprach- 
kritische Schicht geltend, die in seinem Werk durchgängig zu finden ist. Lynn 
L. Wolff hat Adlers sprachtheoretische Aufsätze durchgesehen und sein nor- 
matives Sprachverständnis rekonstruiert.’* Anders als Klemperer tritt Adler 
dabei nicht für eine sprachlenkende Dekontaminierung des nationalsozialis- 
tisches Spracherbes ein, sondern lediglich für einen anderen Gebrauch der 
Sprache - einen, der im Zeichen der Humanität der angemessene wäre.’ Jeder 
gedankenlose Gebrauch der Sprache könne dagegen gefährlich werden: » speak- 
ers need to be aware of the danger in using language in an uncritical or un- 
reflected manner; the dangerous potential of language lies in the unreflected 
use ofit.«’° 

Solch eine gedankenlose Übernahme von Wörtern und Wendungen ge- 
schah während des Nationalsozialismus, insbesondere durch die systematisch 
verhüllende Benennung der Verfolgungs- und Mordpraktiken durch die Täter. 
Allerdings sieht Adler eine Gedankenlosigkeit auch weit darüber hinaus am 
Werke. Der Hinweis auf seine Theorie des mechanischen Materialismus indi- 
ziert bereits, dass er die nationalsozialistische Sprache nur als eine besonders 
radikale Manifestation innerhalb einer umfassenderen gesellschaftlichen Ver- 
änderung begreift, in die die Sprache insgesamt eingebunden sei.” Ein Grund- 
gedanke von Adlers kultur- und gesellschaftskritischem Impetus ist die These, 
dass schon das moderne Verständnis vom Menschen als dem Bestandteil einer 
Masse problematisch sei, weil hier das individuelle Leben einer Gruppen- 
zuschreibung untergeordnet werde. Das habe der Nationalsozialismus auf die 
Spitze getrieben: »Der Nationalsozialismus verwandelte den Menschen aus 
einer zur Autonomie berufenen oder berufbaren Persönlichkeit bedenkenlos 
in einen behandelten Gegenstand. Darin war die nationalsozialistische Herr- 
scherklasse unbedingte Anhängerin ihrer materialistisch denkenden und emp- 


33 H.G. Adler: Theresienstadt 1941-1945. Das Antlitz einer Zwangsgemeinschaft [1955], 2. verb. 
u. erg. Aufl., Tübingen 1960, S. XXV. 

34 Vgl. Lynn L. Wolff: »Die Grenzen des Sagbaren«. Toward a Political Philology in H. G. Adler’s 
Reflections on Language, in: Julia Creet, Sara R. Horowitz, Amira Bojadzija-Dan (Hg.): H.G. Adler. 
Life, Literature, Legacy, Evanston, IL 2016, S. 273-301. 

35 Vgl. ebd., S. 279. 

36 Ebd., S. 283. 

37 Thomas Krämer hat Adlers Begriff des mechanischen Materialismus rekonstruiert, vgl. ders.: Die 
Poetik des Gedenkens. Zu den autobiographischen Romanen H. G. Adlers, Würzburg 2012, S. 61- 
65. 
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findenden Zeit, die schon vorher und auch außerhalb dieses Machtbereiches 
von Menschen und Völkern mit einem pseudokollektivistischen Ausdruck als 
von >Masse< zu reden wagte.«** Der Nationalsozialismus habe diese Tendenz 
der Instrumentalisierung der Menschen ins Extrem gesteigert, indem er jeden 
Einzelnen zu einer Nummer gemacht hätte, »die ein >Stück< bezeichnet«”. 
In äußerster Konsequenz münde dieses mechanische Verständnis vom Men- 
schen in den Massenmord. 

Wenn sich schon die Mehrheit der Bevölkerung in den modernen Staaten, 
einschließlich der Juden,” nicht vom mechanischen Materialismus freimachen 
könne, so steigere sich, nach Adler, die Infiltration »mit totalitärem Den- 
ken«* in den Lagern ins Übermächtige: »Überall hielt die herrschende Ideo- 
logie ihren verderblichen Einzug und vergiftete sogar noch den Protest, der 
ihr zu widersprechen wagte.«* Sich diesem Druck gänzlich zu entziehen, war 
ausgeschlossen. Adler resümiert: »Ein absolutes Nichtmitwirken war unmög- 
lich.«*? Wie Klemperer sieht auch Adler die Nötigung der Unterdrückten 
und Verfolgten zur praktischen Teilhabe an der Weltdeutung der National- 
sozialisten in der Reise als unvermeidlich an. Einen Standpunkt, der sich von 
diesem Zwang partiell absetzen könnte, erkennt er im Theresienstadtbuch ein- 
zigin der Position des Beobachters, in dem Vermögen, »sich die Fähigkeit des 
Zuschauens zu bewahren«**. Inmitten des nahezu unvermeidlichen Mitma- 
chens könne auf diese Art zumindest eine Distanz zum eigenen Verstricktsein 
aufrechterhalten werden.* Eine Reise setzt das Verstricktsein durch die litera- 
rische Komposition ins Werk. Damit stellt sich nicht zuletzt die von Wolff 
aufgeworfenen Frage nach dem Umgang mit der Sprache in den verschiedenen 
Teilen des Adler’schen Werks.*‘ Liegt sein normativer Sprachbegriff auch sei- 


38 Adler, Theresienstadt, S. 63 1. 

39 Ebd.,S.634. 

40 Vgl. »Die Mehrzahl war gemeinsam mit ihrer Umwelt dem mechanischen Materialismus verfallen 
und hatte dem Zerfall der Werte nicht widerstanden« (ebd., S. 653). 

41 Ebd., S. 644. 

42 Ebd. 

43 Ebd., S. 660. 

44 Ebd. 

45 In einem Vortrag aus dem Jahre 1971 arbeitet Adler diese Position für den Standort des Schrift- 
stellers aus, vgl. ders.: Der Autor zwischen Literatur und Politik, in: ders.: Orthodoxie des Herzens. 
Ausgewählte Essays zu Literatur, Judentum und Politik, hg. v. Peter Filkins, Konstanz 2014, S. 13-25. 
Vgl. dazu auch Lynn L. Wolff: »Der Autor zwischen Literatur und Politik<. H. G. Adler’s >Engage- 
ment< and W. G. Sebald’s >Restitution<, in: Helen Finch, Lynn L. Wolff (Hg.): Witnessing, Memory, 
Poetics. H. G. Adler and W. G. Sebald, Rochester, New York 2014, S. 137-156. 

46 Sie spricht von einer » interesting tension«, in der seine » distinctly modernist literary experi- 


mentation« (Wolff, »Die Grenzen des Sagbaren«, $.281) in den Romanen zu seinen konservativen 
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ner literarischen Produktion zugrunde? Oder arbeitet Adler in einer anderen 
Logik, sobald er das Register wechselt und von der Sprachkritik zur Literatur 
übergeht? Auch das soll an der Reise geprüft werden. 

Adler schildert in dem Roman die Deportation und weitgehende Aus- 
löschung einer jüdischen Familie in den nationalsozialistischen Lagern, die 
nur der Protagonist namens Paul Lustig überlebt. Schon diese Zusammenfas- 
sung des Inhalts verstößt allerdings gegen ein Hauptkompositionsprinzip des 
Buches, denn Adler nennt keine historischen Gruppierungen oder Parteien, 
keine Ortsnamen und gibt keine Jahreszahlen an.* Bei ihm ist also gar nicht 
von Nationalsozialisten und Juden die Rede. Diese programmatische Entschei- 
dung zeigt an, dass es dem Autor nicht um die Abgrenzung der Opfer oder 
eine Identifikation bestimmter Täter geht. Während die Exilpublizistik gerade 
letzteres unternimmt und während die Sprachkritik das verhüllende, euphe- 
mistische Sprechen der Nationalsozialisten entlarvt, begibt sich Adler mitten 
in die Sprachwelten der in dem Text geschilderten Gruppen und Akteure hin- 
ein. Dabei trennt er ihr Sprechen nicht in zwei Lager auf, er sucht nicht die 
Polarisierung, die im Deutschland des Nationalsozialismus so verhängnisvoll 
gewirkt hat, sondern er geht umgekehrt vor: In seiner Prosa verwebt er die un- 
terschiedlichen Sprachwelten in einem » polymorphe[n] Bewußtseinsstrom« 
miteinander, der »uns unaufhörlich von einer Perspektive in die nächste «** 
führt, so dass oft unklar ist, wer überhaupt spricht.” 

Dieser unsichere Standort, an dem der Leser absichtlich positioniert wird, 
kann beispielhaft unter Rückgriff auf das oben ausführlicher analysierte Motiv 
des Abfalls erläutert werden.5° Adler verwendet zunächst zwei lexikalische 
Hauptbedeutungen des Wortes: Erstens im Sinne von >Müll< und >Aus- 
schuss<, in der Bedeutung von »Unrat< oder >Dreck<, zweitens im Sinne des 
Abfalls von einer Idee oder einem Glauben. Besonders die erste Hauptbedeu- 


sprachtheoretischen Positionen stehe und empfiehlt weitere Forschungen, um Fragen wie diese zu 
klären (vgl. ebd., S. 291). 

47 Kramer hat eindriicklich auf die eine, allerdings entscheidende Ausnahme aufmerksam gemacht: 
Das Geburtsdatum der Figur Ida (1.6.1882) wird im Zusammenhang mit ihrem 60. Geburtstag 
erwähnt, so dass der Zeitpunkt der Handlung in das Jahr 1942 fällt (vgl. Krämer, Die Poetik des 
Gedenkens, S. 174). 

48 Jeremy Adler: Nur wer die Reise wagt, findet nach Hause, in: H. G. Adler: Eine Reise, Wien 1999, 
S.307-315,$.311. 

49 Das zeigt Julia Creet auf der grammatisch-textuellen Ebene, vgl. dies.: A Dialectic of the Deictic: 
Pronouns and Persons in H.G. Adler’s The Journey, in: dies., Sara R. Horowitz, Amira Bojadzija-Dan 
(Hg.): H. G. Adler. Life, Literature, Legacy, Evanston, IL 2016, S. 205-227. 

50 Vgl. das Kapitel » Die Sprache gehört uns nicht mehr«. H. G. Adlers Deportations- und Lagerroman 
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tung wird in vielen Passagen geradezu mikrologisch ausdifferenziert. Peter Fil- 
kins spricht in diesem Zusammenhang treffend von der musikalischen Natur 
des Textes, in dem wie in einer Partitur alle Einzelteile miteinander verbunden 
seien — durch die thematische Arbeit, strukturelle Entsprechungen, starke Kon- 
traste usw.’' Mit dem unablässig modulierten Motiv des Abfalls komponiert 
Adler eine dieser Verbindungen aus. Insbesondere auf die Überlagerung un- 
terschiedlicher Bedeutungsschichten soll im Folgenden hingewiesen werden. 

Die erste dieser Schichten findet sich in Textstellen wie er folgenden, in 
der es zunächst scheinbar ganz eindeutig heißt: »den Abfall muß man fort- 
schaffen [...]. Der Schmutzeimer in der Wohnung ist zu klein; wie leicht 
könnte er überfüllt werden.«** Im Alltag landet der häusliche Abfall der 
Familie Lustig, die hier porträtiert wird, ganz selbstverständlich in den Müll- 
behältern auf dem Hof, die Adler ebenfalls erwähnt. Die alltägliche Szene steht 
aber im Zusammenhang mit der Aufforderung, die Wohnung zu verlassen. Es 
heißt, man solle auf eine Reise gehen. Wie sich bald herausstellt, ist das die 
euphemistische Umschreibung für die Deportation, die allerdings nicht beim 
Namen genannt wird. Die benachrichtigten Menschen können die existen- 
zielle Reichweite der erhaltenen Aufforderung noch nicht einordnen. Da bei 
Adler aber immer die Stimme eines Erzählers mit in die Schilderung der 
Situation hineinspricht, fließt die Ahnung von der drohenden Katastrophe 
schon mit in die Passage ein. Die eingefügte Reflexion auf die Sprache betrifft 
deshalb auch das Motiv des Abfalls: »die Sprache gehört uns nicht mehr; 
fremd entringt sie sich dem, der anhebt zu reden. Aber dann rinnen die Worte 
fort, sie scheinen noch vertraut. Liebe Worte, fortgeschwommene Worte, 
meine Worte, deine Worte, sie reißen Wände ein und richten sie auf« (ER 11). 

>Abfall< erhält nun sukzessive Bedeutungen, die die vertraute Sprache 
fremd erscheinen lassen.’ Bei der Deportation muss zum Beispiel ein Musik- 
instrument zurückgelassen werden, es heißt, »die Laute sei doch kein Abfall«, 
woraufhin die eingetretene Bedeutungsverschiebung ausdrücklich bestätigt 
wird: »Jetzt aber war sie es« (ER 13). In dem fiktiven Ort Ruhenthal, das 
Adler nach dem Lager Theresienstadt modelliert hat, bezieht er das Motiv des 
Abfalls dann auf Menschen, womit eine weitere — entscheidende — Verschie- 
bung der Bedeutung eingeleitet wird. Zunächst wird geschildert, wie Häftlinge, 
die »Abfallgreise« (ER 85) genannt werden, die Abfallbeseitigung mit Hilfe 
von Leiterwagen bewerkstelligen. Schon hier kippt die Bedeutung von der 


51 Vgl. Peter Filkins: Introduction, in: H.G. Adler: The Journey, New York 2008, S. IX-XXVI, S. XII. 
52 H.G. Adler: Eine Reise, Wien 1999, S. 11. Im Folgenden ausgewiesen mit der Sigle ER. 
53 Krämer schreibt deshalb, das Motiv könne als ein »>Superzeichen< des Mechanischen Materia- 
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Bezeichnung der Tätigkeit der Greise, also der Abfallbeseitigung, in die 
Richtung einer Bezeichnung für sie selbst. Zunächst fallen die drohenden, 
noch nicht aufein eindeutiges Objekt bezogenen Worte: »wehe dem Abfall! 
Und wehe dem, was noch nicht Abfall ist! Niedergetreten muß es werden« 
(ER 87). Schließlich treffen solche Zuschreibungen eindeutig die Deportier- 
ten, die nun selbst zum Abfall erklärt werden: » Unniitz ist, was sich mit Abfall 
abgibt, elende Gesinnung, die nicht mehr die Kraft aufbringt, ein Werk zu 
vollbringen. Darum ist es gerechtfertigt, daß man euch mit Zwang verwaltet, 
solange euer verworfenes Dasein noch zugelassen wird. [...] so hat man euch 
abgesondert [...]. Abfall seid ihr« (ER 91). Gemäß der Hauptbedeutung muss 
Abfall beseitigt werden, so dass die Anwendung des Terminus auf eine Gruppe 
von Menschen in die Imagination ihrer Vernichtung mündet: »Zuschütten 
sollte man euch [...]. Es wäre [...] Erbarmen« (ER 92), heißt es, und ein 
Anwohner meint, dem »luftige[n] Gesindel aus Ruhenthal« solle man 
»Schrot in den Unterleib pfeffern«, dann »würden die stummen Geister [...] 
schnell verrecken [...] man müßte die Uberbleibsel [...] anzünden, ein großes 
hygienisches Feuer. Dann bleibt nur Asche übrig, die kann man verschütten « 
(ER 100). Die Nationalsozialisten haben in den Todeslagern genau diese Phan- 
tasie in die Tat umgesetzt. 

In der Nachkriegszeit, die Adler ebenfalls schildert, wird das Motiv weiter 
modifiziert. Am Ende des Romans ruft er auch die entscheidende zweite 
Hauptbedeutung auf: der Abfall wird nun als ein Abweichen vom Grund- 
bestand der eigenen Person gedeutet. In einem Dialog, den Paul, der Uber- 
lebende, mit einem Herrn Brantel führt, der nicht zu den Verfolgten gehört, 
aber mit Hitlers Politik nicht einverstanden war, entwickeln beide - sym- 
philosophisch - die zentralen Gedankengänge in einer gemeinsamen An- 
strengung. Herr Brantel formuliert: »Man muß eine Mitte haben, einen 
unbewegten Ursprungsort der Ruhe, an dem man mutig festhält, auch wenn 
man auf die Reise zieht, die unvermeidliche Reise..., einen untrübbaren Sinn, 
von dem es keinen Abfall gibt, nicht links, nicht rechts, nur Mitte, ein Bestand, 
der nicht verwandelt wird« (ER 301). Und Paul unterstreicht: »Keinen 
Abfall. Ich stimme bei. Der Abfall ist Verzweiflung. [...] Die Mitte [...] kann 
man uns nicht nehmen. Sie reist mit uns und hebt uns aus dem Abfall auf« 
(ER 301). Diese Überlegungen entwickeln die beiden weiter, indem sie auch 
den Schöpfungsgedanken und den der Gnade mit einbeziehen. Die Reise, die 
dem Buch den Namen gibt und die euphemistisch die Deportation bezeichnet, 
gewinnt nun eine weitere Bedeutung; sie wird zur Lebensreise.** Auch in die- 


54 Vgl. ebd., S. 169. 
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sem Sinne sollte der letzte Satz des Romans gelesen werden. Nachdem Paul 
einen Zug bestiegen hat, sieht er die umstehenden Menschen winken: »Er 
glaubt, sie winken ihm zu einer guten Reise, weil der Abfall überwunden ist« 
(ER 304). Das freundliche Winken und die Überwindung des Abfalls bedeu- 
ten einerseits, dass der soeben noch Verfolgte, zum Abzuschaffenden Erklärte, 
nun wieder als Mensch angesehen wird, es bedeutet im Lichte der vorherigen 
Konversation aber auch, dass er trotz allem, was ihm genommen wurde, seine 
Mitte gefunden hat und sie nicht mehr hergeben wird. 

Die Bedeutungswandlung, die das Motiv des Abfalls im Laufe des Romans 
erfährt, reichert alle einzelnen Wortverwendungen mit den Konnotationen 
der Parallelstellen an. Anstatt also die Worte im Sinne einer Vereinheitlichung 
zu gebrauchen, wie in der Exilpublizistik, oder sie von einer ihnen äußerlichen 
Position aus zu kritisieren, wie in der Sprachkritik, vervielfältigt Adler ihren 
Gebrauch, so dass sie mehrere Bedeutungsschichten zugleich aufrufen. Die 
Literatur simuliert auf diese Weise die Verstrickung in die Sprache. Sprachrei- 
nigung hilft hier nicht weiter, denn mag — und muss — auch der Gedanke, dass 
Menschen zu Abfall erklärt werden, sehr zu Recht kritisiert werden, so sehr 
ist er doch wirkmächtiggewesen und somit im Gedächtnis der Sprache aufbe- 
wahrt. Noch an der sprachlich artikulierten Idee, nicht abzufallen von der 
eigenen Humanität, kleben somit die übrigen, inhumanen Verwendungswei- 
sen des Wortes Abfall. Indem Adler alle Bedeutungen in seiner Motivarbeit 
ineinanderwebt, ruft er sie - in unterschiedlichen Graden und mit unter- 
schiedlicher Akzentuierung - jeweils miteinander auf. Und erst in diesem kom- 
plexen Miteinander drängen sich dann die brisanten Fragen auf, die in den 
Lektüren einzelner Leser je unterschiedlich formuliert werden, zum Beispiel: 
Wie ist im Zeichen des Wortes >Abfall< das Aufeinander-Verwiesensein von 
genozidalen Dispositionen und der Bewahrung des Humanen zu denken? Wie 
kann in einer Diktatur, die schon sprachlich die Ausgrenzung einer Bevölke- 
rungsgruppe praktiziert, dieser Praxis widerstanden werden? Kann Pauls Ver- 
such, einen zentralen Terminus aus der Sprache der Verfolger mit einer 
Bedeutungsverschiebung zu konterkarieren, einen Vorbildcharakter für den 
Umgang mit der Sprache der Diktatur nach ihrem Ende haben? - Literatur 
provoziert solche Fragen, sie ist aber der falsche Ort, um sie zu lösen. Das bleibt 
den Leserinnen und Lesern aufgegeben, die in ihren Lebenszusammenhängen 
praktische Entscheidungen treffen müssen. 

Während Adler in seinen sprachtheoretischen Aufsätzen normativ unter- 
fütterte Sprachkritik am konkreten Phänomen betreibt, arbeitet er in seiner 
literarischen Prosa im Material der entmenschlichten Sprache. Hier nimmt er 
die gebrauchte Sprache in den eigenen Sprachkörper hinein. Sie wird ihm zum 
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Thema, aber vor allem geht sie vielen seiner Protagonisten in dem Sinne in 
Fleisch und Blut über, in dem Sprache, Denken und Habitus miteinander ver- 
bunden sind. Und obwohl bei Adler die gebrauchte Sprache nicht das letzte 
Wort behält, weil er sie mit gegenläufigen Verwendungsweisen konfrontiert, 
präsentiert er dennoch keine gereinigte Sprache. In diesem Zusammenhang 
kann nun der Bogen zurück geschlagen werden zu Frieds Gedicht, und zwar 
mit der Frage, was in Adlers Roman aus jener gegenläufigen Sprache wurde, 
auf die Fried in seinem Gedicht verweist? Aus jenen ersehnten, guten Worten, 
die er nur in Verneinungen aufruft? Während die genannten Beispiele aus der 
Exilpublizistik sich der Sprache bedienen, um einen politischen Inhalt zu kom- 
munizieren, und während die Sprachkritik mit den Ideen der Entgiftung und 
der Sprachreinigung eine Stellung bezeichnet, von der aus sie die guten Worte 
zumindest anvisiert — wenn nicht der Sprachkritiker sie sogar für seinen eige- 
nen Sprachgebrauch in Anspruch nimmt, wie etwa Karl Kraus, — so scheinen 
in Adlers Roman die guten Worte zu fehlen. 

Wie bei Fried kommt auch bei Adler dem Fehlen selbst Bedeutsamkeit 
zu, indem es auch bei ihm einen Mangel anzeigt: die guten Worte werden ver- 
misst, sie erscheinen nur negativ, als Idee. Da Sprache gesellschaftlich amalga- 
miert ist, kann sie die Spuren der Verhältnisse, die sie an sich trägt, nicht 
abstreifen. Noch in der Idylle, noch in der Sprache der Liebe und in anderen 
Sprachverwendungen, von denen oft angenommen wird, dass sie den guten 
Worten, der guten Sprache, nahekämen, wirken die Zwangsverhältnisse weiter. 
Kann eine Sprache, die über dieses Faktum hinwegsieht, überhaupt als gute 
Sprache gedacht werden? Schließt also die Sehnsucht nach den guten Worten 
in einem gewissen Grad auch die nach guten Verhältnissen ein? Gerade Dik- 
tatoren nutzen gerne idyllisierende Darstellungen der eigenen Gruppe als iden- 
tifikationsstiftende Bilder, also als rhetorische Mittel, um Einverständnis oder 
Gefolgschaft herbeizuführen. Dem treten sowohl die politische als auch die 
Sprachkritik entgegen, die beide auf unterschiedliche Art zeigen, warum das 
als gut Präsentierte den Kriterien des Guten nicht standhält. Weil also keiner 
sprachlichen Äußerung, die sich unter den Bedingungen der Herrschaft als 
eine gute aufspielt, getraut werden kann, verweist die Literatur allenfalls auf 
die gute Sprache, ohne sie selbst auszubuchstabieren. 

Im Kontext der Diktatur und unter der besonderen Berücksichtigung des 
Themas der gebrauchten Sprache haben alle drei vorgestellten Verwendungs- 
weisen ihre spezifische Berechtigung. Manchmal wird die Sprache gebraucht, 
um eindeutig Stellung zu beziehen. Manchmal wird die missbrauchte Sprache 
unzweideutig kritisiert. Und manchmal benötigen wir die komplexe, vieldeu- 
tige Form, um darauf aufmerksam zu werden, dass die gebrauchte Sprache 


zugleich kritisiert und in Anspruch genommen werden kann. Dass die Rede 
vom Abfall gerade wegen ihrer nicht weiter problematisierten Alltagsbedeu- 
tung einen Evidenzbonus mitführt, der in einigen Wortverwendungen still- 
schweigend auf anderes übergeht. Dass schließlich und zuletzt also nicht wir 
die Sprache beherrschen, so sehr wir sie auch gebrauchen, sondern dass es 
genau umgekehrt ist. Und diese umgekehrte Optik, die unterstellt, dass die 
Sprache zuerst uns spricht, bevor wir sie sprechen, ist es, die geradewegs in die 
Literatur führt. Das gibt uns keine Waffe gegen die Diktatur in die Hand, aber 
es sensibilisiert vielleicht für die besonderen Funktionsweisen diktatorischer 
Herrschaft. 
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